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Mr Justice Vos:

I ntroduction

In thesetwo claims, a total of 15 claimantswithin the L ittlewoods group of
companies (together " Littlewoods') claim compound inter est amounting to some
£1 billion on over payments of VAT made over morethan 30 years between 1973
and 20" October 2004.

In thisperiod, Littlewoods over paid atotal of some £241,001,426. The
Commissionersfor Her Majesty's Revenue and Customs (the " Commissioners')
have already repaid some £204,774,763, although the balance of some
£36,226,663 remains outstanding and is the subject of ongoing appealsto the
First-tier Tribunal (the" Tribunal"). Therepayments of principal have been
made pur suant to section 80 of the Value Added Tax Act 1994 (" VATA 1994").
The Commissioners have also repaid simpleinterest of £268,159,135 on these
principal sums at the statutory rates prescribed by section 78 of VATA 1994.

L ittlewoods advance their claimsto what they plead asthe" time value of the
sums enjoyed by the Commissioners', by way of compound interest, on two bases
recently recognised by English law. First, they seek restitution on the principle
enunciated by the House of L ordsin Woolwich Equitable Building Society v.
IRC [1993] AC 70 ("Woolwich™). Secondly, they seek restitution grounded on a
mistake of law on the principle established by the House of Lordsin Kleinwort
Benson Ltd v. Lincoln City Council [1999] 2 AC 349 (" Kleinwort Benson").

. On 28" April 2009, Chief Master Weingarten directed that there should bea
trial of " all issues of liability in advance of and separately from all issues of
guantum (including any related or associated issues of causation)". On the same
date, the claimsin these proceedings that arethe subject of the appealsto the
Tribunal were stayed pending itsdecision. | need say no mor e about the quite
separ ate issues that will arise beforethe Tribunal. Thisisthetrial of theissues of
liability directed to betried by the Chief Master.

. Thepartieshave agreed that, if | wereto decidethat sections 78 and 80 of VATA
1994, as a matter of English law, provided aregimefor the repayment of
overpaid VAT and for the payment of interest on such over payments, which




excluded common law and equitable claims for compound interest (as
Henderson J decided in F.J. Chalke Ltd. v. Revenue and Customs
Commissioners[2009] STC 2027 (" Chalke Chancery") at paragraphs 57-75), |
should refer certain questions of European Union (" EU") law that would then
ariseto the Court of Justice of the European Union (which | shall refer to by the
commonly used abbreviation " ECJ").

. Aswill appear, | have decided that there should indeed be areferenceto the

ECJ. But | have nonetheless formed the view that | should decide the issues of
liability that | can decide at this stage, and give my preliminary views, subject to
the outcome of that reference, on thosethat | cannot yet decide. The parties have
not, however, been ableto agreethe preciseterms of thereferencethat | should
make, so | will need to consider thosetermsin the course of thisjudgment. As
will become apparent, whatever views asto EU law the ECJ expresses, the
matter will haveto return tothis Court for final decisionsto bereached in the
light of the ECJ'sruling. In these circumstances, thetrial of liability issues
should not beregarded as having been in any way concluded by thisjudgment. It
will only be so concluded when the parties have advanced whatever submissions
are appropriate at that stage, and this Court has had the opportunity to consider
the ECJ'sruling. As matters stand now, it seemsto methat it may well be
appropriatefor any quantum issuesthat ariseto be heard at the sametime asthe
conclusion of this Court'strial of theliability issues, but that can be decided at a
directions hearing oncethe ECJ'srulingisto hand.

. Theissuesthat need to be determined in this case have been the subject of an

extraordinary number of recent decisions by courtsand tribunals at all levelsin
recent years. |n deciding this case, | have sought to avoid going over old ground
or muddying already muddied waters. Instead, | havetried, wherever possible,
torely upon the formidable legal analysisthat has already been undertaken, and
only to add to it or depart from it where necessary for the decision of specific
issues before me.

Theissues

| invited the parties at an early stageto agree a list of issuesthat required to be
decided, but they never quite succeeded in doing so. | take the view, however,
that the following main issues arisefor decision:-

i) Issue 1: Arethe Woolwich claims and/or the mistake-based claims, as a
matter of English law, and without referenceto EU law, excluded by
sections 78 and 80 of VATA 19947

ii) Issue 2: If the Woolwich claims and/or the mistake-based claimsare
excluded by sections 78 and 80 of VATA 1994, isthat exclusion contrary
to EU law?

iii) Issue 3: If issue 2 isanswered in the affir mative, can sections 78 and 80
of VATA 1994 be construed so asto conform with EU law (and if so,
how), or must they be dis-applied so asto allow either (a) only the
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Woolwich claims, or (b) both the Woolwich claims and the mistake-based
claims?

iv) Issue 4: IsHMRC entitled to deploy a'change of position' and/or an
‘exhaustion of benefits defenceto (a) the Woolwich claims and/or _(b) the
mistake-based claims? If so, are these defences made out in fact and to
what extent?

v) Issue5: In principle, isthe measure of recovery for the Woolwich
claims and/or the mistake-based claimsto be measured by referenceto (a)
a conventional rate of interest compounded, or (b) the actual benefit
enjoyed by the Commissioners, or (c) a compound rate of interest
reflecting the cost of national gover nment borrowing, or in some other
way? And isthe measurelimited to the lower of the value of (a) the use of
which the Claimants have been deprived and (b) the value of the use
which the Commissionersreceived?

Before, however, dealing with theseissues, | should consider, first, the factual
and legal background to Littlewoods' claims, and secondly, the relevant
provisions of VATA 1994, and thirdly, in chronological order, the recent
decisions, to which | have already referred.

Factual and legal background

The Littlewoods group acquired Reality Group Limited, Shop Direct Group,
Kay and Company Limited and Abound Limited (the" L egacy GUS Claimants')
from GUS plcin May 2003.

On 11" April 1967, the Second Council Directive (67/228/EEC) provided that
member states should introduce a common system of taxation on goods and
services called value added tax. On 1% January 1978, the Sixth Council Directive
(77/388/EEC) dated 17t May 1977 replaced the Second Council Directive asthe
relevant instrument concerning VAT. The detailed terms of these directives are
not relevant to theissueswhich | haveto decide.

VAT wasintroduced in the UK upon its accession to the European Economic
Community by the Finance Act 1972. The current consolidating enactment
relatingto VAT isVATA 1994, and the parties havereferred to the latest version
of that legidation in relation to theissuesthat arisein these proceedings. | shall
set out the most important provisions of VATA 1994 in due cour se.

Sincetheintroduction of VAT in the UK in 1973, all the Claimants (except the
holding company, Littlewoods L imited) have, at onetime or another, carried on
catalogue-based home shopping businesses, involving sales being made through
networ ks of agents. In relation to such sales, the agents earn commission, which
iscredited to a commission account, on (a) third party purchases and (b)

pur chases made by the agentsfor themselves (" Agents Own Purchases'). The
rate of commission, however, varied depending on whether it wastaken in cash
or inkind (i.e. by purchasing further goodsfrom a L ittlewoods group company).
The commission was:-
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i) 10%,, if paid in cash or (after 1 April 1991) by reducing the
outstanding balance on the agent's trading account.

ii) 12.5%, if applied towar dsthe purchase of further goods.

The commissions (of 10% if taken in cash, or 12.5% if taken in yet further
goods) earned in respect of Agents Own Purchases have always been treated, for
VAT purposes, as a discount from the price of goodsrather than as
consideration for services.

The commissionson third party purchases (of 10% if taken in cash, or 12.5% if
taken in goods) wer e, until 2004, treated differently for VAT purposes: -

i) The 10% eement (i.e. thewhole of the commission if taken in cash, or
80% of the commission if taken in goods) was treated as consideration for
services provided by the agent to the L ittlewoods company, so that (a)
wherethe commission wastaken in cash, the commission did not reduce
the taxable amount of the supply made by the L ittlewoods company and
(b) wherethe commission was taken in goods, the L ittlewoods company
accounted for VAT on that supply of further goods asif the 10% element
wer e a cash payment towardsthe price of the goods.

i) Until 1997, wher e the commission was taken in goods, the 2.5%
eement (i.e. the balance of 20% of the commission) wastreated asa
discount from the price of those further goods, so that the Littlewoods
company did not account for VAT on that element.

iii) Between 1997 and 26" October 2001, the Commissionerstried to
change the treatment of the 2.5% element so asto recover VAT upon it.
Ultimately, however, on 26" October 2001, the Court of Appeal decided
that VAT was not payable on it.

The Commissioners admit that, until 20t October 2004, they adopted the public
position (which they now accept to have been wrong) that the 10% element of
commission in respect of third party purchases was properly to be characterised
as consider ation for _services provided by the agent, so that the Littlewoods
companies wer e obliged to account for VAT upon it in theway that | have
described.

[t isnow also common ground that Littlewoods payments of VAT on the 10%
element of commissions paid on third party purchases were made under a
mistake of law. The 10% eement (i.e. the whole of the commission if taken in
cash, or 80% of the commission if taken in goods) should have been taken asa
discount on the value of the goods supplied so that (a) wherethe commission was
taken in cash, the commission should have reduced the taxable amount of the
supply made by the Littlewoods company and (b) where the commission was
taken in goods, the L ittlewoods company should have accounted for VAT asif
the 10% element was a discount on the price of the goods. The 10% element was,
therefore, over many yearswrongly treated as consider ation for services
provided by the agent to the Littlewoods company, and L ittlewoods over paid




VAT in respect of that 10% e ement until 20" October 2004, when the
Commissioner s changed their public position on the point.

18. The manner in which the Commissioner s cameto therealisation that their
public position had been wrong is not of great relevanceto thiscase. I n the
broadest outline, however, the most relevant events can be summarised as
follows: -

i) On 16" May 1997, the Commissionerswroteto Littlewoods Limited
saying that it should account for supplies on the basis of the catalogue
selling price without deducting the 2.5% element that agents received
when they applied their commission to the purchase of further goods.

i) On 19" October 1999, Littlewoods L imited's appeal against an
assessment for VAT on the 2.5% eement was allowed by the VAT and
Duties Tribunal.

iii) On 20t June 2000, Lightman J reversed the VAT and Duties
Tribunal'sdecision, holding that VAT was payable on the 2.5% element.

iv) On 26" October 2001, the Court of Appeal (Chadwick LJ delivering
the judgment of the Court) allowed the appeal against Lightman J's
decision, reinstating the decision of the VAT and Duties Tribunal to the
effect that VAT was not payable on the 2.5% element.

v) On 22" January 2002, Littlewoods representatives met the
Commissioners representatives and suggested (on the basis of Chadwick
L J'sdecision) that Littlewoods was entitled to seek repayment of VAT
overpaid in relation to the 10% element.

vi) On 24" January 2002, the lawfulness of the three-year limitation
period in relation to the recovery of over payments of VAT under section
80 of VATA 1994 was called into question by the opinion of the Advocate
General in Marks & Spencer plcv. Customs and Excise Commissioners
[2003] OB 866 at page 869, and by the ECJ at page 890 (" Marks &

Spencer™).

vii) On 5" February 2002, L ittlewoods claimed repayments of VAT for
thethreevyear period from 1999 to 2001 under section 80 of VATA 1994.

viii) On 18" February 2002, the Commissionersinformed Littlewoods
Limited that Chadwick L J'sdecision " should not be extended to
circumstances which were beyond the boundaries of the original appeal”,
meaning the 10% element.

ix) On 19" March 2002, L ittlewoods L imited appealed against the
Commissioners decision tothe VAT and Duties Tribunal.

x) On 251" June 2002, L ittlewoods claimed repayment of VAT for the
period of morethan 25 years between 1973 to 1999 (mainly in respect of
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theyearsprior to the 3 year limitation period), relying on the decision of
the ECJ in Marks & Spencer.

xi) On 27t May 2003, L ittlewoods group agreed to acquire the L egacy
GUS Claimants.

xii) On 24t June 2003, L ittlewoods claimed repayment of VAT for the
GUS L egacy Claimantsfor the period from 1973 to 2001.

xiii) On 20" October 2004, the Commissioner s wroteto Littlewoods
solicitor s saying they wer e withdrawing their decision to reject the 5t
February 2002 repayment claim in respect of the 10% element. This
withdrawal was two weeks beforethe hearing of the appeal. It finally
resolved the question of whether or not VAT was properly payable on the
10% element. From 20" October 2004 onwar ds, Littlewoods have
accounted for VAT on the correct basis, namely by treating the 10%
element of commission on third party purchases as a discount on goods

supplied.

On 13" March 2007, the claim form in what became Case No. HC08C03780 (the
" First Action") wasissued, and on 5" October 2007, the claim form in what
became Case No. HC08C03781 (the" Second Action") was issued.

On 6" May 2008, the three companiesthat were at various stages the
representative member s of the GUS VAT Group numbered 145 8990 25 assigned
their claims by deeds under section 136 of the L aw of Property Act 1925 to Shop
Direct Group, the 10t Claimant in the Second Action.

The Commissionersindicated on 19" April 2010, the day beforethetrial began,
that they accepted, first that the overpayments of VAT made by L ittlewoods
wer e all made under a mistake of law and, secondly, that Littlewoods could not
have discover ed this mistake until, at the earliest, the decision of Chadwick LJ
on 26" October 2001.

It iscommon ground that all the correct claimants are beforethe Court, and
that, where a representative member company actually paid thetax in question,
that company isthe correct claimant. Sincethereisno dispute about the identity
of the correct claimants, | do not propose to set out further details of their
precise claimsin thisjudgment. Theissue will become of greater significance
when (and if) the quantum of the claimsfallsto be considered.

Sections 78, 80 and 85A of VATA 1994

Theparties are agreed that, despite substantial amendments to these sections
over theyears, the changes have not affected any of theissuesthat the Court has
to decidein this case.

Section 78 of VATA 1994 providesin its current form asfollows:-

" 78 Interest in certain cases of official error




(1) Where, dueto an error on the part of the Commissioners, a
person has-

(a) accounted to them for an amount by way of output tax which was
not output tax due from him and, as a result, they are liable under
section 80(2A) to pay (or repay) an amount to him, or

(b) failed to claim credit under section 25 for an amount for which
he was entitled so to claim credit and which they arein conseguence
liable to pay to him, or

(c) (otherwise than in a case falling within paragraph (a) or (b)
above) paid them by way of VAT an amount that was not VAT due
and which they arein conseguence liable to repay to him, or

(d) suffered delay in receiving payment of an amount due to him
from them in connection with VAT,

then, if and to the extent that they would not be liable to do so apart
from this section, they shall pay interest to him on that amount for
the applicable period, but subject to the following provisions of this
section. ...

(3) Interest under this section shall be payable at the rate applicable
under section 197 of the Finance Act 1996" .

25. Section 80 of VATA 1994 providesin its current form as follows:; -

" 80 Credit for, or repayment of, overstated or overpaid VAT

(1) Where a person-

(a) has accounted to the Commissioners for VAT for a prescribed
accounting period (whenever ended), and

(b) in doing so, has brought into account as output tax an amount
that was not output tax due,

the Commissioners shall beliable to credit the person with that
amount. ...

(1B) Where a person has for a prescribed accounting period
(whenever ended) paid to the Commissioners an amount by way of
VAT that was not VAT due to them, otherwise than as a result of -

(a) an amount that was not output tax due being brought into
account as output tax, or

(b) an amount of input tax allowable under section 26 not being
brought into account,

the Commissioners shall beliable to repay to that person the amount
So paid.

(2) The Commissioners shall only beliable to credit or repay an
amount under this section on a claim being made for the purpose. ...

(3) It shall be a defence, in relation to a claim under this section by
virtue of subsection (1) or (1A) above, that the crediting of an
amount would unjustly enrich the claimant....
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(6) A claim under this section shall be madein such form and
manner and shall be supported by such documentary evidence asthe
Commissioners prescribe by regulations; and regulations under this
subsection may make different provision for different cases.

(7) Except as provided by this section, the Commissioners shall not
beliable to credit or repay any amount accounted for or paid to them
by way of VAT that was not VAT due to them".

Section 85A (previoudly section 84(8)) of VATA 1994 providesin itscurrent form
as follows: -

" 85A Payment of tax on determination of appeal

(1) This section applies wherethetribunal has determined an appeal
under section 83.

(2) Where on the appeal the tribunal has determined that-

(a) thewhole or part of any disputed amount paid or deposited is not
due, or

(b) thewhole or part of any VAT credit due to the appdllant has not
been paid,

so much of that amount, or of that credit, as the tribunal determines
not to be due or not to have been paid shall be paid or repaid with
interest at the rate applicable under section 197 of the Finance Act
1996" .

A chronology of relevant previous decisions

In order to understand the relevant previous decisions, their chronology is
important, because, as one would expect, they were all decided on the basis of the
state of thelaw asit was at thetime they wer e decided. There have been such
changestothelaw in thisarea, however, that it is dangerousto assume that any
particular decision isof direct application or relevance without seeing where
precisely it fitsin to the chronology.

On 9" November 1983, the ECJ delivered itsdecision in Amministrazione delle
Finanze dello Stato v. SpA San Giorgio: Case 199/82 (" San Giorgio"). It held
that, where a member state hasreceived taxes and dutiesin breach of EU law, it
must repay them. Thisisthe San Giorgio principle, which is most clearly
expressed in paragraph 12 of the judgment of the ECJ asfollows:-

" In that connection it must be pointed out in thefirst place that entitlement
to the repayment of charges levied by a Member State contrary to the rules
of Community law is a consequence of, and adjunct to, the rights conferred
on individuals by the Community provisions prohibiting charges having an
effect equivalent to customs duties or, as the case may be, the discriminatory
application of internal taxes. Whilst it is true that repayment may be sought
only within the framework of the conditions as to both substance and form,
laid down by the various national laws applicable thereto, the fact
nevertheless remains, asthe Court has consistently held, that those
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conditions may not be less favourable than those relating to similar claims
regarding national charges and they may not be so framed as to render
virtually impossible the exercise of rights conferred by Community law" .

On 24" May 1984, the House of L ordsreaffirmed in President of Indiav. La
Pintada Cia Navigacion SA [1985] AC 104 (" President of India") the principle of
English law that there was no power to award interest on debts already paid
befor e proceedings wer e commenced.

On 20th July 1992, the House of L ords decided as a matter of English law in
Woolwich that over payments of tax made pursuant to an ultra vires demand
could bereclaimed in restitution together with simpleinterest under section 35A
of the Supreme Court Act 1981.

On 29" October 1998, the House of Lordsdecided in Kleinwort Benson that the
English law rule precluding recovery of money paid under a mistake of law
could no longer be maintained, and recognised such claimsin restitution subject
to the defences available in the law of restitution.

On 8" March 2001, the ECJ delivered itsjudgment in M etallgesellschaft Ltd v.
Inland Revenue Commissioners and Hoechst v. Inland Revenue Commissioners
[2001] 1 Ch 620, Joined Cases C-397/98 and C-410/98 (" M etallgesellschaft").
The ECJ held that therulesrelating to the requirement to pay advanced
corporation tax (" ACT") on dividends paid to hon-resident par ent companies,
but not on dividends paid to resident parent companies, breached article 52 of
the EC Treaty (" Article 52"), so that the claim for payment of interest covering
the cost of theloss of the use of the sums paid by way of ACT was not ancillary,
but wasthevery object of the claim. Accordingly, even though it was not for the
ECJ to assign thelegal classification of actions brought before a national court,
or to settle ancillary questions concerning the reimbur sement of charges
improperly levied such asthe payment of interest, the principles of equivalence
and effectiveness required an award of interest representing reimbur sement of
that which wasimproperly paid, in the circumstances of that case, wherethe
breach of EU law arose, not from the payment of the tax itself, but from it being
levied prematuréely. In theresult, therule of English law in President of India
that interest could not berecovered on sumsthat had been repaid (in that case
by way of set off against mainstream corporation tax (" MCT")) could not be

given effect.

On 12" April 2005, the Court of Appeal decided Sempra Metals Ltd (formerly
M etallgesdllschaft Ltd) v. Inland Revenue Commissioner s [2006] OB 37
("Sempra CA"). It decided that, as aresult of M etallgesellschaft, the national
court had to provide a remedy, whether by restitution or compensation, in
respect of the breach of EU law, even though there was no remedy in domestic
law. That remedy had to be a full remedy to restore equality of treatment under
Article 52, which had, therefore, to include compound interest. The Court of
Appeal, in effect, simply dis-applied therulein President of India, but did not
consider whether oneor both of two available restitution remedies should be
made available to satisfy the EU law right. Thiswas hardly surprising since the
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House of Lords had vet to decidein the DM G caseinfra, 6 monthslater, that the
principlein Kleinwort Benson applied to r epayments of tax.

. On 25" October 2006, the House of L ords decided Deutsche M organ Grenfell

Group plcv. Inland Revenue Commissioners [2007] 1 AC 558 (" DM G"). The
House of Lordsresolved threeissues, in the context of the overpayment of ACT
on dividendsin breach of EU law: first, that a taxpayer who wrongly paid tax
under a mistake of law was entitled to arestitution remedy (contrary to the way
in which the Commissioners had interpreted Kleinwort Benson); secondly, that
section 33 of the Taxes Management Act 1970 (" Section 33") did not provide an
exhaustiveregime for therecovery of taxes paid by mistake, so asto excludethe
common law restitution claim; and thirdly, that thefact that a taxpayer had a
Woolwich claim (with ashorter limitation period) did not prevent it from
bringing a mistake-based claim (with the ben€fit of an extended limitation
period). It isimportant to understand that thislast point was decided as a matter
of English law, since Section 33 had been held not to constitute an exhaustive
regime excluding common law remedies. The House was not considering what
might happen if Section 33 had constituted an exclusiveregime, and it had been
necessary, so asto satisfy the EU law principle of effectiveness, to dis-apply that
exclusive regime so asto allow one or both of two common law remedies that
would otherwise have been unavailablein English law. Both L ord Hoffmann (at
paragraph 5) and Lord Walker (at paragraphs 135-6) made this point clear,
when they explained that all that the ECJ in M etallgesellschaft had said wasthat
the domestic court must provide aremedy despite the principlereaffirmed by
the House of Lordsin President of Indiato the effect that interest isnot due if
the capital has been repaid. In Lord Walker'swords:. " I n other respects, DMG's
claim relies on ordinary domestic principles'.

The Advocate General (L.A. Geelhoed) published hisopinion in Test Claimants
in Franked Investment Income Group Litigation v. Inland Revenue
Commissioners[2007] STC 326 (" Fl1") on 61" April 2006, and the ECJ delivered
its decision on 12t December 2006:-

i) The case again concerned claimsto recover prematur e payments and
overpayments of ACT, which had been levied on dividends,
discriminating between those paid and received by resident and non-
resident companiesin breach of articles 43 (thereplacement for Article
52, which has now become article 49 of the Treaty on the Functioning of
the EU) and 56 of the EC Treaty.

ii) One of themain argumentsin FIl concerned whether the claimsfor
repayment should be classified as a restitutionary claim or a claim for
damages, subject to therestrictions laid down by the ECJ in Brasserie du
Pécheur SA v. Germany; R v. Secretary of Statefor Transport, ex p.
Factortame Ltd (No 4) [1996] OB 404 (" Factortame"). The ECJ
reiterated at paragraph 201 that it was not for it to assign alegal
classification to the actions brought befor e the national court, but it was
for the claimantsto do so subject to the supervision of the national court.
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iil) The ECJ re-stated the San Giorgio principlein paragraph 202 as

" [tlhe member stateisthereforerequired in principleto repay chargeslevied
in breach of Community law" , and having explained what was decided in
M etallgesdllschaft in paragraph 204, said in paragraph 205: " It follows
from that case law [i.e. Metallgesellschaft] that, where a member state has
levied chargesin breach of therules of Community law, individuals are
entitled to reimbursement not only of the tax unduly levied but also of the
amounts paid to that state or retained by it which relate directly to that tax.
Asthe court held in paras 87 and 88 of Metallgesellschaft, that also includes
losses constituted by the unavailability of sums of money as a result of a tax
being levied prematurely" (emphasis added).

iv) The morerecent case of Chalke Chancery hasidentified adistinction
between that language used by the ECJ and the language used by the
Advocate General, which isrelevant to the guestion of whether the ECJ in
Fll carried the entitlement to interest in EU law beyond what it had
decided in M etallgesellschaft. Advocate General Geelhoed described the
underlying principlein paragraph 132 of hisopinion as: " that the UK
should not profit and companies (or_groups of companies) which have been
required to pay the unlawful charge must not suffer loss as a result of the
imposition of the charge. Assuch, in order that the remedy provided to the
test Claimants should be effective in obtaining reimbursement for reparation
of the financial loss which they had sustained and from which the
authorities of the member state concerned had benefited, thisrelief should
in my view extend to all direct conseguences of the unlawful lewying of tax.
Thisincludesto my mind: (1) repayment of unlawfully levied corporation
tax.. . .; (2) therestoration of any relief applied against such unlawfully
levied corporation tax . . .; (3) therestoration of reliefs foregonein order to
set off unlawfully levied corporation tax . . .; (4) loss of use of money in so
far as corporation tax was, due to the breach of Community law, paid earlier
than it would otherwise have been . . . " (emphasis added).

It isworth noting in passing as a matter of chronology that, on 13t March 2007,
the ECJ decided another ACT casein Test Claimantsin the Thin Cap Group
Litigation v. Inland Revenue Commissioners (Case C-524/04) [2007] STC 906
(Thin Cap). Theissues and therelevant parts of both Advocate General
Geelhoed's opinion and the ECJ's decision wereremarkably similar to thosein
Fll, and | shall, therefore, say no more about the Thin Cap case at this stage.

On 18t July 2007, the House of L ords decided Sempra Metals Ltd (formerly

M etallgesdllschaft Ltd) v. Inland Revenue Commissioners[2008] 1 AC 561
("SempraHL"). The House decided (over -ruling President of India) that, in
English common law, the Court had jurisdiction to award compound interest
wherethe claimant was seeking restitution of money paid under a mistake, and
that such an award should be calculated on the basis of the rates at which the
defendant might have borrowed. Again, as Mr L aurence Rabinowitz OC,
counsdl for Littlewoods, argued, interest was" in play" asaresult of the San
Giorgioright, but again, asin DM G, the House was not considering how to dis-
apply an exclusionary statutory regime which prevented any common law claims
for interest so asto give effect to the EU principle of effectiveness. Instead, the




House decided, as a matter of English law, that therewas no such restriction on
claimsfor compound interest asthe President of India had previously laid down,
let alone any exclusionary statutory regime preventing such aremedy in English
law.

38. TheFll case[2009] STC 254 (" FIl Chancery") returned to Henderson J in July

39.

2008, and he deliver ed hisjudgment on 27t November 2008. Henderson J
decided a large number of issues, many of which arenot strictly relevant to the
present case. At paragraph 231, Henderson J made clear_hisview that the ECJ
in FIl had not disagreed in principle with the Advocate General's clearly stated
views asto the width of the San Giorgio principle. Henderson J then discussed
the availability of two possiblerestitutionary claims, namely the Woolwich claim,
and mistake of law claims. At that time, Woolwich claims wer e thought to
require an unlawful demand (as had been recently re-affirmed in the CA in NEC
Semi-Conductors Ltd v. Inland Revenue Commissioner s [2006] ST C 606). Since
therewas no unlawful demand in the case of the payment of ACT, it isnot
surprising that Hender son J concluded at paragraph 260 that the Woolwich
principle alone did not provide a sufficient (or any) UK remedy for claimswhich,
asamatter of EU law, fell under the San Giorgio principle, and that the mistake-
based restitution claim was also required to provide an effective UK remedy for
many San Giorgio claims. Henderson J also dealt in detail with the change of
position defence raised by the Commissioners, and decided at paragraphs 339
and 340 that no change of position defence was availableto a Woolwich claim,
sincethat claim was founded on an unlawful levying of tax and therefore on the
commission of alegal wrong, and theright to recover unlawfully levied tax
should as a matter of principle be unfettered. Henderson J held at paragraph
341 that the defence of change of position was, however, availableto the
Commissionersin respect of the mistake-based claims, wher e the claimants
sought to take advantage of a potentially extended limitation period provided by
32(1)(c) of the Limitation Act 1980. Hender son J then held that section 320 of the
Finance Act 2003 (" Section 320") and section 107 of the Finance Act 2007

(" Section 107") (which reduced the limitation period for mistake-based claims
for overpaid direct taxesto afixed period of 6 yearsfrom the date on which the
tax was paid, and then retrospectively applied that limitation to claims brought
before 8" September 2003) had been introduced without any or any adequate
transitional arrangements, breached EU law and had to be dis-applied, sincethe
mistake-based remedy was needed to give effect to the EU San Giorgio right.
Finally, Henderson J held that Section 33 did not exclude other remedies outside
the scope of the section, and was anyway overridden by the EU law right to an
effective domestic remedy to vindicate the San Giorgio claims.

Henderson J'sfirst instance decision in Chalke Chancery followed hard on the
hedls of hisdecision in FlI, the argument taking placein February 2009 and the
decision being delivered on 8" May 2009. The claimants claimed VAT that had
been overpaid since 1973 on car manufacturers bonus payments and on
demonstrator _cars, contrary to provisions of the Sixth Directive. In that case, as
in this, onceit was established by the ECJ in Marks & Spencer that the
introduction of athreevear limitation period retrospectively to bar existing
claimsfor repayments of VAT, without an adequate transitional period, was
unlawful, the Commissionersrepaid principal and ssimpleinterest under sections




78 and 80 of VATA 1994, back to 1973. But the claimants claimed compound
interest, in addition to the simpleinterest paid. Hender son J decided that: -

i) Asa matter of English law, sections 78 and 80 of VATA 1994 provided
an exclusive and exhaustiveregime for the repayment of overpaid VAT
and interest thereon, excluding all other claimsto interest at common law,
except those founded in statute (paragraphs 72-4).

ii) The ECJ'sreasoning in Fll had been in all material r espectsthe same
asthat of the Advocate General (paragraph 105).

iii) The ECJ'sdecision in Fll represented a significant advance on

M etallgesdllschaft, so that the San Giorgio principle must now be
regarded as entitling a claimant who has overpaid tax levied in breach of
EU law to repayment of thetax and to reimbursement of all directly
related benefitsretained by the member_state as a consequence of the
unlawful charge, so that the member state should not profit from the
imposition of the unlawful charge (paragraph 107). The claimant would,
therefore normally be entitled to compound interest, and that interest
claim would not beregarded as ancillary, but as an integral part of the
San Giorgio claim, and therewas no sensible distinction between tax paid
prematurely asin Metallgesellschaft, and overpaid tax asin that (and
this) case (paragraphs 108 and 255(2)). Henderson J declined to refer this
point to the ECJ on the groundsthat the ECJ decision in FIl was clear,
and therewas a possibility of an appeal from hisdecision (paragraph

125).

iv) The mistake-based claimsin restitution weretime-barred since 6 years
had elapsed by the time the proceedings wer e commenced from the date
when the mistakes wer e discover ed (the starting date provided in section
32(1)(c) of the Limitation Act 1980).

v) If hewerewrong about the applicability of thetime bar defence, he
held that a defence of change of position was not availableto the
Commissionersto defeat the claimants mistake-based compound inter est
claimsthat would fall within the San Giorgio principle (paragraph 177).

It may benoted that Chalke Chancery focused on the mistake-based
restitutionary claims, because at that time it was thought that W oolwich based
claimswerenot availablein respect of VAT over payments, because of the
absence of any unlawful demand. M or eover, Woolwich based claimswould (asin
this case) anyway have been statute barred insofar asthey arose morethan 6
year s before the commencement of the proceedings, and the claimants (asin this
case) sought compound interest on over payments back to 1973.

40. On 15™ September 2009, the Upper Tribunal (Tax and Chancery) (Warren J (P)
and Judge Bishopp) decided John Wilkins (Motor Engineers) Ltd. v. Revenue
and Customs Commissioners [2009] STC 2485 (" John Wilkins'). The claimants
sought compound interest on overpaid VAT, on the basisthat the Tribunal
should construe section 78 of VATA 1994 so asto allow payment of compound
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interest to which they were entitled under EU law. The Tribunal held that the
appeals wer e out of time, and that no extension of time should be granted. In
addition, the Tribunal declined to construe section 78 of VATA 1994 so asto
read "interest" as meaning " compound interest" , and agreed with Henderson J's
view in Chalkethat section 78 provided an exhaustive regimefor the recovery of
interest. Whilst acknowledging the claimants EU right to compound interest, the
Tribunal declined to construe VATA 1994, under theprinciplein Marleasing SA
v. La Comercial Internacional de Alimentacion SA (Case C-106/89) [1990] ECR
1-4135, as providing for compound interest, whether or not the Sixth Directive
provided for compound interest, which it did not (paragraph 106). The Tribunal
also held that the payment of compound interest went against the grain of the
statutory scheme for repayment of overpaid VAT and simpleinterest in VATA
1994 (paragraph 120). It was, therefore, held that the statutory scheme could be
dis-applied, to the extent necessary to give effect to the claimants EU rights, but
that did not mean that the claim for compound interest could be enforced in the
Tribunal. An appeal tothe Court of Appeal is pending from this decision.

On 17t November 2009, Henderson J delivered hisjudgment in Thin Cap [2010]
STC 301 (" Thin Cap Chancery"), although the argument had largely preceded
that in Chalke Chancery. Henderson J reached substantially the same
conclusions on thelimitation issuesthat he had reached in Fll. The part of
Henderson J'sjudgment in Thin Cap Chancery that is most relevant to the issues
here, and that isdifferent from FlIl Chancery, isthat contained in paragraphs
219-226, where Hender son J reected the Commissioner s attempt to arque
(again) that Woolwich based claims wer e sufficient to satisfy the claimants' San
Giorgiorights. Heheld that it waswrong in principleto treat the EU law
principle of effectiveness asalimiting one, and to look for the minimum remedies
in UK law needed to satisfy it. Rather, he held that where domestic law goes
further than strictly necessary to give effect to EU law rights, EU law requires
thefull range of domestic remediesto be made available (paragraph 223). In
addition, herelied on DM G as having held that, in English law, the claimant can
normally choose between available remedies, and held (again) that the Woolwich
claim was inadequate to satisfy the EU law right, because of the requirement for
an unlawful demand (paragraph 225).

On 239 February 2010, Arden LJ delivered the judgment of the Court of Appeal
in FIl [2010] EWCA Civ 103 ("FII CA"). She suggested at paragraph 6 that a
court referring a question to the ECJ should, where possible, briefly expressits
views on the answersto the questionsit isposing. | have sought, in this
judgment, to comply with that suggestion. I ssues 11-23 concer ned remedies and
are most relevant. On theissues of importanceto this case, the Court of Appeal
decided:-

i) Contrary to Henderson J's view, that the Advocate General in Fll was
applying a much broader test in paragraph 132 of hisopinion than the
ECJ expressed in paragr aphs 205 and 207.

i) In paragraphs 152-173, that a Woolwich based restitutionary claim
applied to any casein which tax had been unlawfully exacted from a
person by virtue of alegidative reguirement, including compulsory self-




43.

assessment (without the need for a formal demand), so that the Woolwich
claimsin Fll did provide an effectiveremedy for all the claimants EU
law San Giorgio claims (without the need for the mistake-based
restitutionary claimsthat Henderson J had held wer e necessary).

iii) In paragraph 174, that even if the Court waswrong about its
extension of Woolwich based claims, and since neither Woolwich based
claims (because of the requirement for a demand) nor mistake-based
claims (because of the need for a mistake) would satisfy the San Giorgio
rights, the claimants EU law rightswould require an effective remedy,
which would be the Woolwich based claim without the requirement for a
demand.

iv) In relation to change of position, the Court of Appeal noted that the
Commissionerswerenot arguing such a defencein relation to the
Woolwich based claims, and so held that there was no need to say any
mor e about it (paragraphs 191-2).

V) Sincethe Court of Appeal held that the Woolwich claims provided an
effective remedy for all the claimants San Giorgio claims, they held also
that therestriction of the mistake-based cause of action by Sections 320
and 107 was not precluded by EU law (paragraph 229). Had the mistake-
based claims, however, been required to satisfy the claimants San
Giorgiorights, they agreed with Hender son J that Sections 320 and 107
wer eincompatible with EU law for want of any transitional provision
(par agraph 227).

vi) The Court of Appeal held that Section 33 could be construed so asto
conform with EU law in line with the grain of the legidation, but that it
was an exclusiveremedy in respect of those (non ACT) claimsin Fll to

which Section 33(1) applied.

| wastold that an application has been madefor permission to appeal FIl CA to
the Supreme Court, although the outcome of that application isunknown.

M ost recently, on 25t March 2010, the Court of Appeal delivered judgment in
Chalke[2010] EWCA Civ 313 (Chalke CA). Etherton LJ (with whom Mummery
and Patten L JJ agreed) dealt first with the claimants alleged EU right to
compound interest. Etherton L J set out Henderson J'sreasoning for concluding
that such aright existed following the " significant advance in the jurisprudence of
the ECJ" in Fll, and the claimants different approach, befor e explaining the
Commissioners submissionsthat: (a) the San Giorgio principle only extendsto
repayment of chargeslevied in breach of EU law, (b) the national authorities
must settle all ancillary guestionsreating to such reimbursement including all
guestions concer ning interest, (c) the cases show that the EU law principle of
effectiveness requiresthat the remedy matches the nature of the breach, which is
why thereisa difference between the EU law requirements for over payments, as
opposed to prematurelevying (asin Metallgesellschaft), of tax (paragraph 38-9),
(d) Henderson J waswrong to think that Fll established any new principles
governing the award of interest, and anyway the ECJ had adopted a narrower
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test in paragraph 205 than the Advocate General had donein paragraph 132 (as
the Court of Appeal had held in FIl CA), and (e) that the decision conflicted with
the EU principle (in Weber's Wine World HandelssGmbH v.
Abgabenberufungskommission Wien (Case C-147/01) [2003] ECR 1-11365
("Weber'sWineWorld") at paragraph 94) that a member state need not
reimbursetax wherethetrader has passed the burden of it on (paragraph 39).
Etherton LJ then decided at paragraphs 40-1 that:-

i) Theissueisone of great importance carrying enormous financial
conseguences for the UK and other member states.

ii) Theanswer isnot clear.

iii) There was consider able cogency in the argument that, at least until
Fll, the settled jurisprudence of the ECJ wasthat, savein the

M etallgesdllschaft kind of case concerning premature levying of tax, all
matters concerned with interest (including theright to any interest at all)
wer e ancillary mattersto be dealt with in accordance with national law.

iv) Itisstriking that thereisno clear statement by the ECJ that the
former settled jurisprudence has been changed so that, in cases of

over payment of tax, the San Giorgio principlerequirestherecipient to
pay compensation for thetime value of the wrongfully retained tax when
it was not lawfully due.

v) On the other hand, paragraph 205in Fll can beread as broad enough
to include claimsfor thetime value of overpayment of VAT, and it ishard
to seealogical basisfor distinguishing between prematurelevying and
over payments of tax.

vi) It isdesirablefor thereto beareferencetothe ECJ for apreliminary
ruling on thisissue, but there could not be onein Chalke asit was not
necessary to enable judgment to be given. A reference should be made
when a proper opportunity arises.

The Court of Appeal held substantively that the claimants claimsto compound
interest werebarred by lapse of timeunder the Limitation Act 1980, and that the
EU law principle of effectiveness did not prevent the application of that time
limit in that case.

.| turn now to deal with theissues| identified above.

Issue 1: Arethe Woolwich claims and/or the mistake-based claims for restitution
made by Littlewoods, as a matter of English law, and without referenceto EU
law, excluded by sections 78 and 80 of VATA 19947

Henderson J dealt with this point in Chalke at paragraphs 57 to 75. He
concluded that " as a matter of domestic law, the statutory scheme for the recovery
of overpaid VAT in s. 80 of VATA 1994 is an exhaustive one, and that interest may
only be recovered on a repayment of overpaid VAT by the Commissionersifitis
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awarded by the tribunal or pursuant to s.78. The exclusion in s. 80(7) of any
liability to repay overpaid VAT save as provided for by s.80 necessarily prevents the
recovery of any interest on the overpaid VAT, except where s. 78 or some other
statutory provision provides an entitlement to such interest".

Mr Rabinowitz has argqued that the Chalke decision was reached without proper
regard to the exclusionary wordsin section 78(1): " then, if and to the extent that
[the Commissioners] would not be liable to do so apart from this section, they shall
pay interest..." , and without three important authorities being cited to
Henderson J.

First, Mr Rabinowitz saysthat the correct test was established by Lord Mancein
Revenue and Customs Commissionersv. Total Network SL [2008] 1 AC 1174. In
that case, the taxpayer was arquing that the statutory VAT scheme prevented the
Commissioners from recovering damages for_conspiracy in the amount of the
VAT that had been lost as aresult of carousdl frauds. The House of L ords
rejected theargument. Lord Mance (with whom L ord Scott agreed expressly and
Lord Walker agreed asto theresult) explained the reason as follows at
paragraph 130: " Thecritical guestion, in my view, is whether the statutory scheme
super sedes and displaces the common law rights and remedies which the
commissioners would otherwise have: see Deutsche Morgan Grenfell Group plc v.
|nland Revenue Comrs [2007] 1 AC 558, per Lord Walker of Gestingthorpe, at para
135. For thisto bethe case, it seemsto me that the statute must positively be shown
to be inconsistent with the continuation of the ordinary common law remedy
otherwise available..." (emphasis added). Mr Rabinowitz submitsthat VATA
1994 is not in this case shown to be positively inconsistent with the making of
claimsfor compound interest.

Secondly, in R (on the application of Elite Mobile plc) v. Customs and Excise
Commissioners[2005] STC 275, Lindsay J expressly decided at paragraph 33
that section 78 did not create an all embracing code asto the payment of interest
because of the exclusionary wordsin section 78(1): " if and to the extent that they
would not be liable to do so apart from this section" . In that case, the taxpayer had
reclaimed overpaid VAT, and sought interest under _section 35A of the Supreme
Court Act 1981 at higher ratesthan those prescribed under section 78. The
taxpayer could, plainly, not have achieved that objectiveif section 78 was an
exhaustive regime excluding all other methods of claiming interest, although it
could (at least on one analysis) have succeeded on Henderson J'sformulation in
Chalke, since he expressly allowed for " other statutory provisions' permitting
interest to berecovered. It may be noted that, in theresult, Lindsay J refused to
award interest, even under section 35A, at higher ratesthan those prescribed
under section 78.

In R (on the application of Mobile Export 365 Ltd and another) v. Revenue and
Customs Commissioner s [2006] STC 1069, CollinsJ applied Lindsay J's
decision, which was also agreed to be applicable by both counsel.

Against thisbackground, Mr Rabinowitz also accepts the test most r ecently
adumbrated by the Court of Appeal in Monro v. Revenue and Customs
Commissioners [2009] Ch 69, wherethey held that Mr Monro's common law




Sl

52.

53.

claimsfor mistake wer e excluded by the express statutory right in Section 33.
Arden LJ said at paragraph 22: " In my judgment, the authorities give clear
guidancethat if Parliament creates a right which isinconsistent with a right given
by the common law, thelatter is displaced. By " inconsistent” | mean that the
statutory remedy has somerestriction in it which reflects some policy rule of the
statute which is a cardinal feature of the statute. In those circumstances, the likely
implication of the statute, in the absence of contrary provision, isthat the statutory
remedy is an exclusive one" (emphasis added). It is perhaps useful to note Sir
Andrew Morritt C's approach ([2007] EWHC 114 (Ch)) at paragraph 31 of the
judgment upheld by the Court of Appeal in Monro, where he made clear, after a
compr ehensivereview of the authorities, that " [t]hat sub-section [Section 33(2A)],
asis admitted, precludesrelief in circumstances such asthose of this case. It would
be inconsistent with [Section 33] to recognise a common law remedy in precisely the
circumstances postulated by subsection (1) but free of thelimitation contained in

sub-s (2A)".

Thequestion that hasto be answered then iswhether theright to interest under
section 78 is" inconsistent” with the common law right to compound interest, in
the sense of that word used by Arden LJ and Lord Mance. Mr Rabinowitz
submitsthat this cannot possibly be the case because Par liament has expresdy
alluded to other liabilitiesfor interest within section 78(1) itself. Moreover, he
saysthat the types of other liability for interest to which the exclusionary words
in section 78 refer are not confined to 'some other statutory provision' as

Hender son J suggested, and that Hender son J placed too much reliance on
section 80(7), which has nothing whatever to do with interest, and relates only to
therepayment of aprincipal sum (" an amount paid to them by way of VAT").

Befor e expressing my view on thisdifficult question, | should mention that | have
firmly in mind thedictum of Arden LJ in paragraph 3 of her judgment in Monro
to the effect that, although Parliament's ignorance about the common law may in
some cases throw light on the meaning of a provision, the Court cannot rewritea
scheme or a provision just because the common law has developed sincethe
statute was enacted.

| also havein mind Mr Rabinowitz's submission that the Courts have repeatedly
held that statutes have not excluded common law rights:-

i) In Woolwich itself, the Revenue argued that Section 33 excluded the
claim for interest on the tax that Woolwich had paid under protest. The
House of Lordsrejected that contention on the grounds that Section 33
did not cover the situation, becauseit only dealt with tax paid pursuant to
alawful assessment which was excessive by reason of someerror or
mistake (see Lord Goff at pages 169G to 170D, and Lord Slynn at pages

199H-200E).

i) In DMG, Lord Hoffmann at paragraph 19, L ord Hope at paragraphs
52-55, and Lord Walker at paragraph 135 held that Section 33 did not
provide an exclusive statutory regime for therecovery of all payments
made under a mistake. Section 33 only provided for one category of
mistaken payments namely " when the assessment was excessive by reason




of some error or mistakein areturn". Since ACT was payable without an
assessment, Section 33 did not apply toit, and the House held that
Parliament could not be taken to have established an exclusiveregime. As
L ord Hoffmann put the matter: " When a special or qualified statutory
remedy is provided, it may well be inferred that Parliament intended to
exclude any common law remedy which would or might have arisen on the
same facts, That was the casein Marcic v. Thames Water Utilities [2004] 2
AC 42 ... But I see no reason to infer that Parliament intended to exclude a
common law remedy in all cases of mistake (whether of fact or of law) in
which the revenue was unjustly enriched but did not fall within section 33".

iii) In Sempra HL , the House decided that section 35A (then of the
Supreme Court Act 1981) did not constitute an exhaustive code. Lord
Nicholls explained at paragraphs 98 and 99, however, that that was
because (a) section 35A(4) excluded the section's application " for a period
during which, for whatever reason, interest on the debt already runs", (b)
courts of equity had long exercised a jurisdiction to award interest,
including compound interest, and (c) section 35A was concerned only with
interest on debt and damages, and said nothing about the principlesto be
applied when the amount of damages ar e assessed.

54. These authorities, summarised in Monro and relied upon by Mr Rabinowitz,
seem to meto be no mor e than examples of casesin which a statute dealing with
one specific situation will not normally be taken to exclude common law relief
availablein another situation (DM G and Sempra HL being classic examples).
Equally, there will be cases where Parliament's provision for one specific
situation must be seen asinconsistent with common law remedies survivingin
other related situations.

55. It seemsto methat, in this case, the process of statutory interpretation should
start from the words used by Parliament. Sections 80 and 78, though enacted at
different times, must be read, so far as possible, as a coherent whole, since they
wer eintended to operate together after section 78 cameinto force. And
undoubtedly sections 80(2) and 80(7) showsthat Parliament did intend to
exclude other remediesfor the repayment of principal sums claimed by way of
overpaid VAT. And, asMr Rabinowitz conceded, VATA 1994 could not be
construed so asto allow recovery of interest where no capital wasrepaid for
somereason provided for in section 80 (for example the unjust enrichment
defencein section 80(3)).

56. Thereal nub of thisproblem, however, isin my judgment, to attribute an
appropriate meaning to the exclusionary wordsin section 78(1). To do so, one
must haveregard to the overall intentions of Parliament. AsHenderson J
thought, these words could undoubtedly refer to the only other interest provision
within VATA 1994, namédy section 85A. The ultimate question iswhether they
should betaken to refer also () to other provisions allowing interest outside the
VATA regime, and/or (b) to common law rightsto interest outsidethe VATA

regime.




57. In my view, in introducing section 80, and subsequently section 78, Par liament
was providing a closely regulated regime for repayments of over stated and
overpaid VAT, and for interest to be paid in cases of error by the
Commissioners. Thereisaregime providing for how claims are to be made, and
for therates of interest to be payable back to 1973. The expectation of the whole
regime seemsto bethat it would be applicablein most cases. Parliament would,
however, have known that, within the context of legal proceedings, section 35A
already provided for interest to be paid, and, asLindsay J held in Elite M obile
(consistently with Hender son J's decision), the exclusionary wor ds seem likely to
have been intended to refer, at least in part, to that provision. Section 85A is,
likewise, only applicable in some cases — namely wherethereis an appeal under
section 83. It seemsto methat Parliament must have contemplated a wider
interest provision than that which was available in cases beforethe Tribunal, or
in cases beforethe court, possibly because those would not represent the normal
run of the mill situation in which repayments wer e claimed and made
administratively without undue delay. The common law remedies that
Littlewoods seek to assert are, however, unlike sections 35A or_section 85A,
prima facie applicablein every case.

58. Moreover, and perhaps even moreimportantly, in thiscase, likein Monro,
sections 78 and 80 of VATA 1994 provide precisely for the situation in this case.
Section 80(1) provides expressly for repaymentsto be made " [wlhere a person
has paid an amount to the Commissioners by way of VAT which was not VAT due
to them" . That isadmitted to be the case here. Section 78(1) provides expressly
for interest under that section to be paid " [w]lhere, dueto an error on the part of
the Commissioners, a person has ... accounted to them for an amount by way of
output tax which was not output tax due from him [or] paid to them by way of VAT
an amount that was not VAT due". Again that isadmitted to be the case here.

59. In these circumstances, it seemsto me, subject to the proper interpretation of the
exclusionary words, that Parliament haslegislated for this particular case. In
that situation, none of the authoritiesrelied upon suggest that there can be room
for two regimes: the statutory one providing for preciserates of interest and
periods over which interest must be paid, and a common law regime entirely
outsidethe statute and providing for much higher amounts of interest to be paid
in every case cover ed by the statute.

60. What then isthe proper construction of the exclusionary words? It seemsto me
that, despitetheir generality, they must betaken to bereferring only to other
statutory provisions under which the Commissioners would beliable to pay
interest. Any other construction would make a nonsense of the provision.
Parliament must have been saying that, in cases cover ed by sections 80 and 78,
thisistheonly regime that applies (see subsections 80(2) and 80(7)), but insofar
asinterest is concerned, other statutory provisions still subsist in the case, for
example, of legal proceedings (section 35A) or tribunal proceedings (section
85A). If the exclusionary wordsin section 78(1) were construed asreferring to
any common law restitutionary claims, they would, in the words of thetests
expounded by Lord Mance and Arden L J, be"inconsistent" with the core
provisionsin section 78 and 80. | realisethat | haveturned thetest around, but
inconsistency worksthe same both ways. Thetype of inconsistency involved is
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precisely that referred to by Arden LJ, namely that " the statutory remedy has
someredtriction in it which reflects some policy rule of the statute which isa
cardinal feature of the statute" . Heretherestriction in the statute isthe limitation
to the claims delineated by section 80 and 78; so far asinterest is concerned, that
isarestriction to simpleinterest and at the applicablerates and for the
applicable periods. Thelimitation doesindeed reflect the policy of the statute
which wasto limit claimantsto theinterest specified, at theleast in the
circumstances specifically mentioned in the statute.

| would not wish to say anything about whether or not the VATA 1994 creates an
exhaustive code for the payment of interest wherethewords of the statute are
not directly applicableto the situation in issue. That question can be dealt with
when it arises. In this case, asin Chalke Chancery, the statute did apply directly
to the claims made by therespective claimants. In theway that |, like Hender son
J, have construed sections 78 and 80, the exclusionary words are limited to other
statutory provisionsfor interest for good reason, because Parliament must have
intended that to be the case when the new regime specifically applied.

My answer toissuel is, therefore, that the Woolwich claims and the mistake-
based claimsfor restitution made by L ittlewoods ar e, as a matter of English law,
and without referenceto EU law, excluded by sections 78 and 80 of VATA 1994.

Issue 2: If the Woolwich claims and/or the mistake-based claims ar e excluded by
sections 78 and 80 of VATA 1994, isthat exclusion contrary to EU law?

In thelight of my decision on issue 1, it iscommon ground between the parties
that thisissue 2 should bereferred tothe ECJ. Thisishardly surprising,
considering the views asto the need for areference expressed by Etherton LJ in
paragraphs 40 and 41 of Chalke CA. | am conscious, however, of two
injunctions: that theresponsibility for theterms of areferencelieswith the court
(CPR 68PD.1), and that the court should, where possible, briefly expressits
views on the answersto the questionsit is posing (paragraph 6 of FI1 CA). The
parties have not, in fact, agreed the questionsthat should bereferred tothe ECJ,
so | will need to determine what they should be. It seemsto methat the questions
should bedrawn in the way that will most assist this Court in concluding the
trial of theissues between the parties. | will, however, deal with thisissue as
briefly as possible, since ultimately it cannot be decided until the ECJ deliversits
decision.

. Several courts have set out the history of the San Giorgio right as a matter of EU

law, and | would not wish to repeat that analysis. That iswhy | have alr eady set
out the chronology of decisions as they affect this case. What that chr onology
shows, to my mind, is a genuine differ ence of opinion between two quite Smple
views:-

i) Thefirst view isthat the San Giorgio principle establishesan EU law
right to reimbursement of improperly levied tax charges, and that all
ancillary questionsrelating to reimbur sement of these charges, including
all questionsrelating to the requirement to pay interest, the type of
interest to be paid, and therates of interest, are mattersto be determined
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by national law, provided that the EU law principles of equivalence and
effectiveness are not violated.

ii) The second view isthat the ECJ has already laid down in Fll that the
San Giorgio principlerequiresthat the member state must not profit
from thereceipt of tax chargesimproperly levied, so that national courts
must, in accordance with the EU law principle of effectiveness, provide
for aclaimant to recover not only the tax chargesimproperly levied but
also compound interest reflecting the use value of the money gained by
the member state.

| am consciousthat | have expressed the second view asrelating to " compound
interest reflecting the use value of money gained by the member state'. There
have been numerous for mulations of theright that M etallgesellschaft and Fll are
said to providefor. | am conscioustoo of L ord Scott'sinteresting analysisin
Sempra HL at paragraphs 133-141 concer ning the confusions of expression. It
seemsto methat the guestion of whether theright isto be measured by what the
claimant haslost or in relation to what the recipient has gained may depend on
whether oneistalking about claims for damages on the one hand, or
restitutionary claims on the other hand. The ECJ hasrepeatedly madeclear it is
not interested in what domestic causes of action may be engaged to vindicatethe
right. But for descriptive purposes, | have had to describe theright specifically. |
have chosen the way | have simply because it seemsto meto reflect the way that
Henderson J interpreted the EU jurisprudencein Chalke Chancery. In the
result, the precise formulation that | adopt will not bethe last word, because the
guestion isto bereferred tothe ECJ for itsruling.

The second view dependsto an extent on whether or not the ECJ intended in

M etallgesdllshaft and/or in FlI to limit what it said to caseswheretheinterest on
theimproperly levied tax was, in effect, the principal claim. Those cases
primarily concerned claimsfor premature payment of ACT, wheremost (if not
all) of what was paid was actually due at some later stage by way of MCT, so
that, asthe ECJ put the matter in paragraph 87 of Metallgesellschaft: " In the
main proceedings, however, the claim for payment of interest covering the cost of
loss of the use of the sums paid by way of advance corporation tax is not ancillary,
but is the very objective sought by the plaintiffs actionsin the main proceedings. In
such circumstances, where the breach of Community law arises, not from the
payment of the tax itself but from its being levied prematurely, the award of interest
represents the reimbursement of that which was improperly paid and would appear
to be essential in restoring the equal treatment quaranteed by art 52 of the Treaty" .

Etherton LJ in FIl CA said at paragraph 40 that he found it difficult to see any
logical basisfor distinguishing between the prematur e levying and payment of
tax and the overpayment of tax. But it seemsto methat such abasismay exist in
EU law if the governing principles are: first, that taxes shall belevied only in
accordance with EU law; secondly, that, when they arelevied in breach of EU
law, they must bereimbursed; thirdly, that all guestions affecting the payment of
interest areindeed mattersfor national law; and fourthly, that the principle of
effectiveness requiresthat national law shall not render practically impossible or
excessively difficult the exercise of EU law rights.




67. On my analysis, it isthe extent of the second and third of those 4 principlesthat
aretruly in doubt. Must the reimbur sement include the use value of the money,
or not? And if so, what then isleft for the national courtsto determine? It isthis
latter point that hasled metoinclinetowardsthe view that the ECJ may not
haveintended in Fll to makethe" significant advance" in jurisprudence that
Henderson Jreferred to in paragraph 107 of Chalke Chancery. If EU law were
to lay down that, in all cases, reimbursement of improperly levied taxes must
include the use value of the money (including compound interest) it would be
creating something that crosses previously established boundaries:-

i) It would call into the guestion theline of ECJ casesin which it has been
made clear that all ancillary questions, beyond repayment itself, isfor the
national law to settle (including Société Roguette Fréresv. EC
Commission (Case 26/74) [1976] ECR 677 at paragraphs 11 and 12,
Express Dairy Foods Ltd v. Intervention Board for Agricultural Produce
(Case 130/79) [1980] ECR 1887 at paragraphs 16 and 17, and

M etallgesdllschaft at paragraph 86).

i) It would be surprising if EU law was concerned with the detail of
interest claims that should be available for tax repayment claims, but not
other kinds of claims against member states.

iii) Theancillary mattersthat would be |eft to national courtswould
thereby be significantly attenuated. Asthe ECJ said in M etallgesellschaft
at paragraph 81: " It must be stressed that it isnot for the [ECJ] to assign a
legal classification to the actions brought by the claimants before the
national courts". But if the value of the use of the money had to be
awarded in every case (even if that value might be differently assessed on
a case by case basis), EU law would be delineating the precise way in
which the EU right wasto bevindicated in national law. On one analysis,
this could be said to be over -stepping the mark between EU rightson the
one hand, and the domestic causes of action by which they can be
vindicated on the other.

iv) The ECJ has already acknowledged exceptionsto the need to repay
VAT (and, therefore, presumably interest also), for example, in Weber's
Wine World at paragraph 94, wherethe taxpayer would itself be unjustly
enriched by such an outcome, aswherethetrader has passed the burden
of VAT on tothird parties.

v) It would be creating an EU right that would require much more
detailed exposition in EU law than might perhaps be appropriate. EU law
would need to explain how the loss of use value of the money wasto be
calculated — at what rates and with what rests: otherwise, the principle of
effectiveness could not properly beimplemented, because national courts
would not know the precise extent and limits of the EU right.

68. This discussion leaves outstanding, of cour se, the guestion of whether thereis,
indeed, alogical distinction between claimsin relation to prematurey paid, as
opposed to over paid, tax. Toreturn to thefour principles, | set out in paragraph
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66 above, if the second principlerequires only reimbur sement, with the third

principleleaving interest to national law, then the regpayment of the use value of

an unlawfully levied ACT pre-payment could beregarded as the r e mbursement

itsadf. Thisseemsto betheway it was viewed in paragraph 87 of

M etallgesallschaft asthe" very objective sought by the claimants actions'.

The parties have not been able to agree the questions that should bereferred to

the ECJ. In these circumstances, | have consider ed car efully the drafts provided

by the parties and have deter mined that three questions along the following lines

would most closely reflect the problem that | have described under thisissue 2: -

i) Question 1: Where ataxable person hasoverpaid VAT contrary tothe
requirements of EU VAT legidlation, doestheremedy provided by a
member state accord with EU law if that remedy allowsfor (a)
reimbursement of the principal sums overpaid, and (b) smpleinterest on
those sums, in accordance with national legislation, such as sections 80
and 78 of VATA 19947

ii) Question 2: If not, does EU law requirethat the remedy provided by a
member state should allow for (a) reimbursement of the principal sums
overpaid, and (b) the use value of the over payment in the hands of the
member state and/or theloss of the use value of the money in the hands of

the taxpayer ?

ii1) Question 3: If the answer to both questions 1 and 2 isin the negative,
what must theremedy that EU law requiresthe member stateto provide
include, in addition to reimbursement of the principal sums overpaid, in
respect of the use value of the over payment and/or interest?

70. The parties are agreed that the EU VAT legidation referred toin Question 1is

71.

72.

(a) in respect of periods before 1978, article 8 and Annex A(13) of Council
Directive 67/228/EEC and (b) in respect of subsequent periods, articles
11(A)(3)(b) and 11C(1) of Council Directive 77/388/EEC.

| will hear counsel on the precise guestionsthat areto bereferred tothe ECJ

after | haveddivered thisjudgment. | cannot, of cour se, answer issue 2 until the

matter hasbeen referred. Asl haveindicated above, however, my preliminary

view isthat the answer toissue 2 isthat the exclusion of Littlewoods Woolwich

claims and mistake-based restitutionary claims would not be contrary to EU law.

Thiswould indicate that the answer to Question 1 would be affirmative, so that

the answersto Questions 2 and 3 would not arise.

Issue 3: If issue 2 isanswered in the affirmative, can sections 78 and 80 of VATA

1994 be construed so as to conform with EU law (and if so, how), or must they be

dis-applied so asto allow either (a) only the Woolwich claims, or (b) both the

Woolwich claims and the mistake-based claims?

If my preliminary views on issue 2 are endor sed by the ECJ, thisissue will not

arise. Accordingly, | will deal briefly with issue 3 at this stage, since the matter
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will come back to this Court after the outcome of thereferenceisknown, and
will, whatever happens, need to bereconsidered in thelight of the ECJ'sruling.

Thisissueisprimarily a matter for English law in the sensethat EU law will
have deter mined the extent of the San Giorgio right, and it will be a matter for
English law to provide a suitable remedy to give effect to theright. It istolerably
clear (subject to the guestions| haveraised above) that EU law will not be
concer ned with the precise natur e of the national law remedy by which means
thisisachieved, so long asthe EU law principles of equivalence and effectiveness
aresatisfied. Thus, if the ECJ holdsthat the taxpayer who has overpaid tax in
breach of EU law isentitled to recover the use value of the money until the
principal isreimbursed, it will not be concerned with whether that is achieved by
means of a damages claim or a Woolwich or a mistake-based restitutionary
claim, just so long asthereisnothing in the domestic provision of those remedies
which makesit either practically impossible or excessively difficult for the
taxpayer to vindicateits EU rights.

Section 2 of the European Communities Act 1972 requires English legislation " to
be construed and have effect subject to" EU rights. It isalso clear, asa matter of
English law, that English statutes must be construed in such a way asto accord
with EU law if at all possible, and that, only if that isimpossible, will they need to
be dis-applied to allow EU rightsto be given effect. Greater latitudeis allowed in
statutory construction wherelegislation giving effect to EU rightsis concer ned
(see, for example, Lord Oliver in Litster v. Forth Dry Dock Co. Ltd. [1990] 1 AC
546 at page 576D). Theprinciplesto be observed in looking for a confor ming
interpretation wer e succinctly summarised in paragraphs 37-8 of Sir Andrew
Morritt C'srecent judgment in Vodafone 2 v. Revenue and Customs
Commissioners[2010] 2 WL R 288 at pages 301-2. For present purposes, it is
sufficient to highlight the constraints on the broad and far -reaching nature of the
interpretative obligation namely that the meaning should " go with the grain of
thelegidation” and be" compatible with the underlying thrust of the legisation
being construed” , and should not be " inconsistent with a fundamental or cardinal
feature of thelegidation" sincethiswould crossthe boundary between
interpretation and legisation.

Mr Rabinowitz raised a new argument in this case, somewhat ingenioudly it
might be said, bearing in mind the numer ous occasions upon which these issues
have been rehearsed. He submitted that section 78(1) could easily beinterpreted
in away that conformed to the putative EU right to the use value of money, by
simply reading the exclusionary wordsin section 78(1) as carving out
restitutionary claimsfor interest aswell as statutory ones. Thisinterpretation
did no violenceto the words used and, so to speak, 'ticked all the boxes of the
principles | have mentioned.

| ngenious though this approach is, it seemsto methat it cannot work. For much
the samereasonsas| have given under issue 1, and asWarren J gavein John
Wilkins, and as Arden LJ gavein Monro, the construction for which Mr
Rabinowitz contends cuts straight acrossthe grain of thelegidation and is
contrary to itsfundamental or cardinal features. Thelegislation provided that
taxpayerslike Littlewoods should have only simpleinterest when they were




77

78.

79.

80.

repaid VAT upon an error being made by the Commissioners, and Mr
Rabinowitz's construction gives them something much more. That would not be
construction but legislation. One may ask rhetorically, what on earth would have
been the point of section 78 if its exclusionary wor dswereto be construed as
allowing a quite different common law interest remedy in every case? | have
little doubt that, if thereisan EU right to the use value of the money, that right
can only be given effect by the dis-application of section 78 in cases wherethe
right exists (which one may note will be substantially all casesto which it

applies).

The guestion then arises asto how section 78 should be dis-applied. Mr Jonathan
Swift OC, counsel for the Commissioners, argues, on the basisthat | have
decided issue 1 in hisfavour, that, sincethe proper English law construction of
sections 78 and 80 isthat Woolwich and mistake-based restitutionary claims
cannot be brought, and it isonly (putatively) the EU right that must be given
effect, the curtain should only belifted to the minimum extent necessary to
comply with the principle of effectiveness.

Conversdy, Mr Rabinowitz saysthereisclear English law authority in DM G
that it isfor the claimant to choose whichever remedy he wants from those
available. If needsbe, herdiesalso on EU law authority in paragraph 81 of
M etallgesdllschaft, wherethe ECJ said " [i]n the circumstances it isfor the
claimants to specify the nature and the basis of their actions (whether they are
actions for restitution or actions for compensation for damage) subject to the
supervision of the national court" .

As| pointed out in my summary of the House of Lords decisionin DMG at
paragraph 34 above, the decision that the taxpayer had a mistake-based claim as
well asa Woolwich claim was made on the basis that Section 33 had been held
not to exclude common law remedies. Here, however, | have already decided that
sections 78 and 80 do, as a matter of English law, exclude common law remedies,
at least in Littlewoods situation, which is covered directly by the expressterms
of the statute. Thus, in my judgment, DM G, which simply decided, as a matter of
pure English law that, whenever two remedies are available, the claimant may
advance any or all of them, does not provide the answer to the present problem.

Mr_Swift contendsthat the national court should dis-apply sections 78 and 80
only so far asto allow L ittlewoods a Woolwich claim, because that gives full
effect to the EU right, without dis-applying the will of the UK legislature more
than it isnecessary to do. Herdies on thefact that the mistake-based claims will
not be availablein every case (because a mistakeis a necessary element in the
cause of action), whereas, after FIl1 CA, the Woolwich claimswill be availablein
every case, now that an unlawful demand isno longer an essential element in the
cause of action. Moreover, Mr Swift saysthat the fact that the Woolwich based
claims are affected by an immutable 6 year limitation period, whilst the mistake-
based restitution claims are not (because of the extension to that period available
under section 32(1)(c) of the Limitation Act 1980), is nothing to the point, since
the ECJ has madeit clear that reasonable limitation periods are not inconsistent
with the principle of effectiveness, so long asthey are not retrospective and have
reasonabletransitional provisions (see Marks & Spencer supra and paragraph




218 of FI1 CA summarising the principles). And it is not suggested herethat the
6-vear limitation period affecting L ittlewoods Woolwich claimswould
contravenetheseprinciples.

81. Mr Swift acknowledged that this argument would not have been availableto the
Commissioners beforethedictum of Arden LJ at paragraph 174 of FIl CA,in
which she held that, if she were wrong about Woolwich based claims not
requiring a demand, the claimants EU law rightswould require an effective
remedy, which would be the Woolwich based claim without the requirement for
ademand. Mr Swift submitsthat, if that dictum isright, it impliesthat, asa
matter of English law, an EU right to the use value of the pre-payment or
over payment of tax can be satisfied by allowing a Woolwich based claim alone
and to the exclusion of any mistake-based claim.

82. 1 am not surethat thetrue position in thiscaseis quite assimple as either side
suggests. Here, the basic parameters of the assumptions upon which | am
considering thisissue 3 are as follows: -

i) Sections 78 and 80 areto be construed in English law as excluding both
Littlewoods Woolwich based and mistake-based restitutionary claimsto
the use value of the over payments.

ii) Littlewoods haverecovered the principal of their over payments on the
basisin section 80(1), namely that they have" paid an amount to the
Commissioners by way of VAT which was not VAT dueto them" .

iii) Littlewoods have recovered simpleinterest on their over payments on
the basisin section 78(1) that " dueto an error on the part of the
Commissioners', they have either " accounted to [the Commissioners] for
an amount by way of output tax which was not output tax due" or " was not
VAT due'. Thisremedy was obvioudly, in one sense at least, " mistake-
based" .

iv) Littlewoods have an EU law San Giorgio right to recover the use value
of the overpayments, insofar asthat use value exceeds the smple inter est
already paid under section 78(1).

V) Theprinciple of effectiveness requires that this Court shall not render
practically impossible or excessivaly difficult the exercise of Littlewoods

EU law right.

vi) Accordingtothe ECJ in FlI, it isfor the claimantsto " specify the
nature and the basis of their actions ... subject to the supervision of the
national court" (paragraph 201 applying paragraph 81 in

M etallgesdllschaft).

83. It will berecalled that, in FlI Chancery, Henderson J had originally held that a
mistake-based restitution remedy was required to give effect to the San Giorgio
right in that case, and that Sections 320 and 107 breached EU law and wereto be
dis-applied. He did so, of course, because he held that he was bound to hold that
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the Woolwich based restitution claim required an unlawful demand, which had
not been madein that case. In Thin Cap Chancery, Henderson J said at
paragraph 223 that if English law provided two alternative causes of action, it
was no part of the principle of effectivenessto say that only the morerestrictive
cause of action was needed. But, in FII CA, the Court of Appeal decided
expressy that there was no need to dis-apply Sections 320 and 107, because the
Woolwich cause of action " provides an effective cause of action for all the
Claimants San Giorgio claims" (paragraph 225), so that no mistake-based
restitution claim was necessary.

. Against this background, it seemsto methat Mr Swift's caseisrather

compelling. In FIl1 CA, the Court of Appeal expressly favoured the Woolwich
based restitutionary claim, and held that it was sufficient to give effect to the
claimants EU law San Giorgiorights. The Court of Appeal could have chosen to
dis-apply Sections 320 and 107, and allow the claimants a mistake-based
restitutionary claim in addition to the Woolwich based claim that they held was
available, but they decided that it was unnecessary to do so. I n the alter native,
the Court of Appeal held, in effect, that they would, in preferenceto dis-applying
Sections 320 and 107, so asto allow a mistake-based claim, they would have dis-
applied the need for a demand to allow a Woolwich based claim, even if they
wer e wrong about a demand not being required.

In summary, therefore, FI1 CA isclear authority for the proposition that the
English court will not dis-apply an exclusionary rule so asto allow an alternative
remedy to give effect to a San Giorgio right, if another remedy is already
available without the need for such adis-application. The Court of Appeal
decided obiter that the English court could choose which of two remedies should
be provided to give effect to the San Giorgio right, if both required thedis
application of some domestic law ruleto allow them to comply with the principle
of effectiveness.

Applying these principles here, it seemsto methat Littlewoods putative San
Giorgioright can be given full effect, in accordance with the principle of
effectiveness, by dis-applying the provisions of sections 78 and 80 so asto allow
either a Woolwich claim or a mistake-based claim to be brought. Where FIl CA
does not help very much isin laying down the principles upon the basis of which
the national court can choose between two otherwise available claimsin these
circumstances. Mr_Rabinowitz, of course, submits that sections 78 and 80 should
be dis-applied so as allow both claims, relying on the passages | havereferred to
in M etallgesellschaft (paragraph 81) and Fll (paragraph 201), which indicate
that the claimant can choose the nature and basis of itsclaims. | should say at
once, however, that | do not think these passages mandate the national court to
allow multiple claimsto vindicate a San Giorgio right, certainly where dis-
application of adomestic ruleisrequired to do so. That much isclear from the
caveat entered by the ECJ in both Metallgesellschaft and Fll to the effect that
the processis subject to the supervision of the national court.

Very little argument was addr essed to the question of the principles upon which
the national court should choose between national law claims and remediesin
these circumstances, but applying FIl1 CA, it seemsto methat choose | must.
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Theprinciplesthat | apply should, in my judgment, be applicablein any case of
thiskind — even if cases with these dramatic consequences may not often occur in
future. The starting point isthat the national court isrequired by EU law to give
effect to the San Giorgio right, and not to render it practically impossible or
excessively difficult for Littlewoodsto exercisethat right. The San Giorgio right
in question has yet to be defined, but on the assumptionsthat | am making at this
stage, it will betheright to recover in respect of the use value of the

over payments of tax between payment and repayment. To allow such aright to
the Claimants, somerule of English law must be dis-applied. In this case, therule
isthesamefor both restitution based claims— namely that section 78 and 80
exclude both those claims. But it will not always be thus. For example, in FlI CA
itself, the domestic law rulesthat presented themselves as candidates for dis-
application were different: the need for a demand in relation to the Woolwich
claims, and the new limitation periodsin Sections 320 and 107 in relation to the
mistake-based restitutionary claims. The principles applicable must balance the
need to enforcethe San Giorgio right on the one hand, against the need to dis-
apply domestic law on the other hand. In addition, | think that the nature of the
available causes of action isrelevant — the cause of action most naturally and
compr ehensively giving effect to the San Giorgio right must be preferableto one
that will only vindicatetheright in limited circumstances.

In thiscontext, | bear in mind that, if there had been no mistake by the
Commissioners, section 78(1) would not have applied at all. The guestion would
then have arisen asto whether that meant, asHenderson J held in Chalke
Chancery, that there was an exhaustiveregimein sections 78 and 80 that
excluded all restitutionary claims, presumably whether or not section 78(1) was
actually applicableto the casein point, so asto allow simpleinterest. | have been
reluctant to decide that question, but if Henderson J isright, it would mean that
there can be no special magicin the section 78(1) right to simpleinterest being
based on a mistake, since the effect of sections 78 and 80 would be to exclude
from all interest cases wher e the Commissioners had not made areevant
mistake. And it may be noted that the mistake in question under section 78(1)
may not be the same person's or the sametype of mistake aswould found a
mistake-based restitutionary claim (asto which see paragraph 261 in Fl |l
Chancery and the cases therecited).

Taking all these factorstogether, it seemsto methat the cause of action that most
naturally and comprehensively gives effect to Littlewoods San Giorgio right to
the use value of therepaymentsisthe Woolwich claim, which is applicable, aswe
now know it to be, to all cases wher e the gover nment has exacted tax, which was
not lawfully due, whether or not a demand has been made. The mistake-based
restitutionary claims would only vindicate the San Giorgio right to the use value
of money in some circumstances — hamely where an appropriate mistake had
been made. Such a claim would, therefore, be of less general application than the
Woolwich claims. Therulesto bedis-applied arethe samein this case, so that
factor is neutral, but one would generally want to lean in favour of the minimum
possible dis-application of domestic law.

The Woolwich claims here will be subject to an (EU law compliant) 6-year
limitation period which will reduce L ittlewoods claimsfor compound interest to
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ardatively small amount. On the other hand, if the mistake-based restitutionary
claimswereto beallowed, it iscommon ground that the limitation period must
be extended under section 32(1)(c) so asto allow the full extent of Littlewoods
claims. It might be suggested, ther efor e, that the approach that | have adopted is
driven by adesireto protect the Commissioners from the major part of the
claimsto compound interest in this case. | should makeit clear that | have
ignor ed that factor, which seemsto me, as a matter of law, to be entirely
irrelevant.

For thereasons| have given, therefore, and on the assumptionsthat | have
adopted above, | would provisionally answer the two questionsin issue 3 as
follows:-

i) Sections 78 and 80 of VATA 1994 cannot properly be construed so asto
conform with EU law; and

ii) To give effect to Littlewoods putative San Giorgio right to the use
value of the over payment of tax, sections 78 and 80 of VATA 1994 must
be dis-applied so asto allow only the Woolwich claims.

Thenext question that arisesiswhether thereisany need to refer thisissueto the
ECJ. The Commissioners say that thereis not, since they contend that the
guestion is purely one of how domestic law should apply the EU law San Giorgio
right in accordance with the EU law principle of effectiveness. Littlewoods,
however, suggest a guestion asking whether it iscontrary to EU law for a
domestic court to dis-apply sections 78 and 80 so asto limit the claimant to
pursuing what they describe asthe " |east favourable remedy” .

It s;emsto methat, depending on how the ECJ answersthefirst three guestions
that | have posed, its guidance on thisissue might be extremely valuablein
reaching afinal decision at thistrial. Thedecision | haveindicated aboveis
obvioudly provisional, because it may change depending on the precise nature
and extent of the San Giorgio right that the ECJ identifies. It would be
particularly helpful to the domestic court to know whether the approach that |
have outlined above s consistent with EU law. Thereal question, asit seemsto
meisnot the one that the Claimants sought to formulate, but rather asto the
detailed application of the EU law principle of effectiveness. It isone thing to say
that the national court must not make the exer cise of the EU law right practically
impossible or excessively difficult. It isanother thing to know whether the
national court has been successful in that exercisein any particular case. It
seemsto me, at least, that the ECJ might want to say something about the
principles upon which national courts should decide how to implement San
Giorgio rights by application of the principle of effectiveness. The ECJ will
plainly not descend to a consideration, for example, of thereative merits of
compensation claims versusrestitution based claimsin national law, or indeed as
to the actual choice between two available remedies. But the ECJ may wish to
comment on whether the principle of effectivenessrequires national law to dis-
apply restrictions on all available causes of action or simply the one that most
effectively allowsthe San Giorgio right in question to bevindicated. The ECJ's
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views on thispoint will, as | have said, be most useful to this Court when it comes
to takesitsfinal decision after thereferenceis decided.

In my view, therefore, it would be appropriateto frame a Question 4 for the ECJ
asfollows. " Doesthe EU law principle of effectivenessrequire a member stateto
dis-apply the domestic restrictions (such as sections 78 and 80 of the VATA 1994)
on all the domestic claims or remedies that would otherwise be availableto the
taxable person to vindicate the San Giorgio right established in the ECJ's answer
to thefirst 3 questions, or can the national court chooseto dis-apply such
restrictions only on the claim or remedy that most effectively allowsthat right to
bevindicated? What other principles should guide the national court in giving
gffect to this San Giorgio right so asto accord with the EU law principle of
effectiveness?” .

Again, | will hear counsd on the precise form of this question, sinceit has not
been the subject of detailed argument in the course of the hearing thusfar. It is
clear from what | have said above how | would beinclined to answer this

guestion.

Issue 4: IsHMRC entitled to deploy a 'change of position' and/or an 'exhaustion
of benefits defenceto (a) the Woolwich claims and/or (b) the mistake-based
claims? If so, are these defences made out in fact and to what extent?

The Commissioners haverather 'lumped together' their two defences of (a)
change of position and (b) exhaustion of benefits, even though, in my judgment,
they are, if connected, legally and factually distinct. It is perhaps useful at the
outset to state briefly what they are: -

i) The change of position defence assertsthat it would be inequitable for
the Commissionersto beforced to repay the use value of the over payment
of tax, because they changed their position by irretrievably spending
those payments within each fiscal year.

ii) The exhaustion of benefits defence assertsthat the government's
annual budget procedures mean that tax receipts are used up in each
fiscal year, and no benefit isderived by the gover nment from those
receiptsthereafter. For that reason, the claimants measur e of recovery
should belimited to the benefit of the use of the principal sumsfor a
singlefiscal year. Thisargument seemsto meto relate as much to the
assessment of the benefit obtained by the Commissioners from the use of
the overpayment asit doesto a properly so-called change of position
defence. | will nonetheless deal with it under thisissue, asthat is how the
parties have argued it.

Aaqgain, if my preliminary views on issue 2 are endor sed by the ECJ, theseissues
will not ariseat all. In addition, if the ECJ findsin favour of a San Giorgio right
to the use value of the over paid tax, the matter will come back to this Court, and
the applicability of these defences will need to bereconsidered in thelight of the
ECJ'sdecision.




99. Nonetheless, both parties have agreed that | need to deal with the English law
aspects of these defences, so asto provide an appropriate foundation for the
referencetothe ECJ. | think | also need to deal with the EU law question of
whether change of position defencescan, in principle, be availablein answer to
San Giorgio claims, sincethis, asit scemsto me, ispart and parcel of the proper
approach to the principle of effectiveness.

100. Theissues break down broadly asfollows, and | shall deal briefly with
each in turn:-

i) Issue 4A: Isa change of position defence availablein English law to (a)
aWoolwich claim, and/or (b) a mistake-based restitutionary claim?

ii) Issue 4B: |s an exhaustion of benefits defence availablein English law
to (a) a Woolwich claim, and/or (b) a mistake-based restitutionary claim?

iii) Issue 4C: Have the Commissioners madetheir change of position
defence good on thefactsto (a) the Woolwich claims, and/or (b) the
mistake-based restitutionary claims?

iv) Issue4D: Have the Commissioners made their exhaustion of benefits
defence good on thefactsto (a) the Woolwich claims, and/or (b) the
mistake-based restitutionary claims?

v) Issue 4E: Assuming a change of position defenceis available and has
been made good on the facts, can it be given effect as a matter of EU law
in answer to San Giorgio claimsfor the use value of over payments of tax?

vi) Issue 4F: Assuming an exhaustion of benefits defenceis available and
has been made good on the facts, can it be given effect as a matter of EU
law in answer to San Giorgio claimsfor the use value of over payments of
tax?

Issue 4A: |sachange of position defence availablein English law to (a) a
Woolwich claim, and/or (b) a mistake-based restitutionary claim?

101. In FIl Chancery, Henderson J decided (paragr aphs 336-340) that a
change of position defence was not available to a Woolwich restitution claim,
because (a) the claim is based on the unlawful levying of tax and therefore on the
commission of alegal wrong and (b) theright of a private citizen to recover tax
which has been unlawfully levied by the executive arm of gover nment should, as
amatter of principle, be unfettered. This specific issue was not considered in Fl
CA.

102. Alsoin FIl Chancery, Henderson J decided that a defence of change of
position was availablein English law to a mistake-based restitution claim,
particularly wherethe claimant's motivein bringing it was" to take advantage of
amore generous limitation period" (paragraph 341). He held expresdy in
paragraph 342 that it was not appropriateto regard the Commissioners as
wrongdoersin relation to such a claim, and that therewas nologic or justicein




holding that the unlawfulness which lies at the heart of the Woolwich claims
should infect the mistake claimsaswell. The Court of Appeal in Fll CA did not
consider the substance of this holding, but did comment that all Henderson J had
really been doing wasto decide that ther e was nothing to stop the Commissioners
raising the defence at trial.

103. As| understood Mr Rabinowitz's submissions, he accepted for the
purposes of this hearing what Henderson J had held in FII Chancery, but
wanted to reserve his position in any higher court, asto whether change of
position should ever be availablein relation to claims concerning repayment of
tax.

104. Mr Swift, on the other hand, sought to argue that a change of position
defence should be available to a Woolwich restitutionary claim, aswell asto a
mistake-based claim. Heraised three main points:-

i) First, that following thedecision in FII CA that an unlawful demand
was not a necessary element of the Woolwich restitutionary claim, there
was no basisfor theregection of a change of position defence on the
ground that the claim was based on the unlawful levying of tax and
therefore on the commission of alegal wrong.

ii) Secondly, that recognising a change of position defenceto the use value
element of a Woolwich tax overpayment claim would be consistent with
the evolution of therestitutionary claim itself in Sempra HL , and with the
kind of evolution that Lord Goff had in mind in Lipkin Gorman v.
Karpnale[1991] 2 AC 548 at pages 579-580.

iii) Thirdly, that recognising the change of position defence only to the use
value element of the claim would avoid the suggestion that there could be
a conflict with the constitutional principleto which Henderson J alluded
at paragraph 340in FIl Chancery.

105. | do not think it isnecessary for meto set out the legal background to
these points, when that exer cise has been undertaken so comprehensively and so
recently by Henderson J in FIl Chancery. | gratefully adopt Henderson J's
scholarly summary of the authorities at paragraphs 311-334. The essence of the
argument is, however, in Mr Swift'sfirst point. Doesthereremain a sufficient
element of wrongdoing in a Woolwich restitutionary claim to deprivethe
Commissioners of a change of position defence, now that the Court of Appeal has
decided in FII CA that no unlawful demand is necessary? | can say at oncethat,
in my judgment, theredoes. | say this because the reasoning adopted by Arden
LJ in deciding that no demand was necessary left the element of unlawfulness,
and therefore of wrongdoing, intact.

106. Arden L J expressed her reasoningin FIl CA in thefollowing short
passages. -

i) " [T]he underlying principleisthat the Revenue should repay tax that has
been exacted without legal justification” (paragraph 158).




107.

i) " Lord Goff, at the very outset of his speech in Woolwich, posesthe
guestion in terms of " exaction of tax" at page 163C: " The question which
lies at the heart of the appeal is whether money exacted as taxes from a
citizen by the Revenue ultra viresis recoverable by the citizen as of right
(paragraph 160).

iii) " What isimportant is that the taxpayer pays " pursuant to a perceived
obligation to pay which results from the combined presumption of
constitutional validity of duly enacted legislation and of the holding out of
such validity by the legislature" (in the words of Wilson J)" (paragraph
164, which referred to the dissenting judgment of Wilson J in Air Canada
v. British Columbia 59 DLR (4" 161).

iv) " Thelanguage used by the majority of the House of Lordsin Woolwich,
and the principles and policy endorsed by them, point away from such a
limitation and support the application of Woolwich to any case where tax
has been unlawfully exacted from a person by virtue of a legisative
requirement, including compulsory self-assessment” (paragraph 173).

Thus, it seemsto methat, even after FlI CA, the Woolwich restitutionary
claim is still based on unlawfulnessin the form of unlawful exaction of taxes
from thecitizen. Therefore, Mr Swift iswrong to suggest that the Woolwich
claim isno longer " based on the unlawful lewing of tax" . That remainsits
foundation. All that Arden LJ said in FIl1 CA wasthat ademand wasnot a
necessary element in the claim.

108. Mr Swift's second and third points might be persuasive if hisfirst point

had been correct, but in my judgment, they cannot succeed without thefirst
point. As L ord Goff made clear at page 580E in Lipkin Gorman, " it iscommonly
accepted that the [change of position] defence should not be open to a wrongdoer" .
In my judgment, wrongdoing in the form of unlawful exaction of taxesremains
at the heart of the Woolwich claim for unjust enrichment, so that, asthe law
presently stands (at first instance at least), it isnot possibleto allow the
development in the law which Mr Swift seeks, since it would cut across one of the
basic principles of the defence. Mr_Swift's suggestions that limiting the defence to
the use value e ement of the claim might provide a desirable incremental
development of the defence and circumvent the constitutional objectionsto its
availability, are attractive, but will need, it scemsto me, to beadvanced in a
higher court, wherethe availability of the defencein a case of wrongdoing can be
reconsidered.

109. Accordingly, in my judgment, a change of position defenceis availablein

English law to a mistake-based restitutionary claim, but not to a Woolwich based
claim.

Issue 4B: |s an exhaustion of benefits defence availablein English law to (a) a
Woolwich claim, and/or (b) a mistake-based restitutionary claim?

110. Insofar as an exhaustion of benefits defence can properly beregarded asa

true plea of change of position, it is obviousthat its availability as a matter of




English law is governed by the same principles asthose that | have set out under
issue 4A above. As| havealready indicated, | have some doubt asto whether this
defence, asthe Commissioner s have advanced it in this case, isreally a defence as
such at all. It seemsto meto be more an argument asto how the ben€fit that has
accrued to the Commissioner s should be calculated for the purposes of assessing
the enrichment that isto bethe subject of an order for restitution.

111. For present purposes, however, | can say that, insofar as an exhaustion of
benefits defenceis a species of change of position, it is, asa matter of English law,
availableto a mistake-based restitutionary claim, but not to a Woolwich based
claim.

| ssue 4C: Have the Commissioners made their change of position defence good
on thefactsto (a) the Woolwich claims, and/or (b) the mistake-based
restitutionary claims?

112. Thefactual issueswould, | think, be the same whether the defence was
availableto a mistake-based or a Woolwich based restitutionary claim. | am,
however, now only considering the mistake-based claims, which | have
provisionally decided under issue 3, are not actually availableto Littlewoods. |
makethis point, because it explainswhy | havetried to keep my findings within
ashort compass.

113. Thepleaded defenceis, as| have said, that the over payments of tax were
irretrievably spent by the government within each fiscal year. Littlewoods main
answer to the Commissionerswasto rely upon thereguirement for causation
exemplified by L ord Goff at page 580 in Lipkin Gorman, where he said: " | wish
to stress however that the mere fact that the defendant has spent the money, in
whole or in part, does not of itself render it ineguitable that he should be called
upon to repay, because the expenditure might in any event have been incurred by
him in the ordinary course of things" (and see Scottish Equitable plc v. Derby
[2001] 3 All ER 818 at paragraphs 29-37 per Robert Walker LJ). In other words,
the person enriched hasto show, not only that he has spent the money, but also
that he would not have spent the money, but for the enrichment.

114. L ittlewoods contended that it was common ground on the evidence that
the gover nment had not changed its spending decisionsin any of therelevant
fiscal years, in reliance on the VAT that it had received or was expecting to
receive from Littlewoods. Professor John Kay, the distinquished economist who
gave evidencefor Littlewoods, concluded at paragraph 51 of hisfirst report that
"It ismy opinion that the sums at issue in the present case are not material in the
context of United Kingdom government budgeting and spending over the period
1973-2004. That isto say, if there had not been an expectation of receiving these
sumsin future years, | do not believe that this would have changed budgetary and
spending decisions'. The Commissioners called Mr Mark Neale, who was at HM
Treasury from 1995-1998 and from 2005-2009. Hisreply report said at
paragraph 5 that hedid not disagree with Professor Kay's overall conclusions.

115. Faced with this evidential problem, the Commissioners changed tack in
the cross-examination of Professor Kay, by seeking to allege that, even if the




individual annual payments of VAT made by Littlewoods were not material to
government expenditure year by year, the overall obligation to repay the
accumulated liability for overpayments and compound interest amounting to
mor ethan £1 billion would have been material. Professor Kay accepted that a
current liability of £1 billion would indeed be material, but argued that one
could not properly comparethe accumulated liability of 30 yearswith a current
year'sincome and expenditure account. He said that the £1 billion should
properly be compared to the government's balance sheet —i.e. to its net assets,
not toitsannual budget. | accept that evidence.

116. Mr Rabinowitz objected to the Commissioner s advancing this argument,
which he said was unpleaded and, therefore, not open to them. In my judgment,
however, there was no reason why Mr Swift could not advance this slightly
different way of putting hisargument and | am content that it should be dealt
with. Mr Rabinowitz was able to adduce Professor Kay's evidenceto rebut it,
which heduly did.

117. Mr _Swift next relies on Henderson J's approach to thefactsin Fl |
Chancery. | need to set out arelatively lengthy section of hisreasoning so that
the Commissioners position can be properly understood. But, in reality, this
part of Henderson J'sjudgment goesto theissue of materiality with which | have
already dealt. He said the following at paragraphs 344-347:-

" [344] To state the obvious, taxation is not imposed for its own sake, but in
order to fund government expenditure. It is one of the two main waysin
which public expenditureis funded, the other being public sector borrowing.
One would expect government spending decisions, at a policy level, to be
reached at least in part on the basis of the tax revenues which it has received
in the past, and which it expectsto receive in the future. Even if tax
revenues are not spent immediately, common sense suggests that they will be
used up over afairly short period, and that it is probably safe to assume that
tax receipts which predated the claimsin the present case by more than six
years, and therefore fell outside the scope of a Woolwich claim with its six-
year limitation period, will have been exhausted well before the
commencement of the action. As a matter of causation, no precise link can
be demonstrated between particular receipts and particular items of
government expenditure, but common sense again suggests that planned
government expenditure would not have taken place at the level which it did
but for the availability of the tax receipts which were taken into account in
fixing departmental budgets. If all concerned, both the government and the
taxpayers, proceeded on the footing that the tax was validly levied, | ask
myself what iswrong with the argument that it would now be inequitable to
require the Revenue to make restitution for the tax which was paid by
mistake, because the money in question has long ago been spent in the
public interest, and everybody assumed in good faith that it had been validly
levied? | confessthat, once the guestion is stated in these terms, the answer
to it seemsto meto be obvious. It would in my judgment be inequitable to
require repayment in such circumstances, always bearing in mind that the
claimants have a perfectly good separate San Giorgio claim for repayment
of the unlawfully levied tax itself, free from any change of position defence.




118.
highlighted passage in paragraph 347, in my judgment correctly, that Mr Swift's

[345] It may be objected to my analysis that the necessary causal link is not
made out, because it would always have been open to the government to
raise the necessary money in a different way (for example by borrowing, or
by an increasein tax rates, or by a corresponding cut in expenditure
elsewhere, or by a combination of those methods) if the mistakenly paid tax
had not been availableto it. However, although this argument has
superficial attractions, it seems to me to miss the point. What mattersisthe
existence of a causal link between the tax revenues which werein fact
received and the expenditure which was actually made. The fact that the
money could have been raised in a different way is, in my judgment, neither
herenor there.

[346] A related objection isthat, once departmental spending policy has
been fixed and budgeted for, the various items or heads of expenditure
should be regarded as commitments which have to be honoured, and are
thus analogous with debts which have to be paid off in one way or another,
rather like the mortgagein Scottish Equitable v Derby. In my view the
answer to this point is again the same. Departmental spending plans are
themselves likely to be predicated in part on the receipt of identifiable tax
revenues, and (if so) they cannot be treated as purely extraneous obligations
which the government would anyway be under an obligation to fund.

[347] | must also clear away one major misconception which, asit seemsto
me, has bedevilled much of the pleading and evidence on thisissue. Most of
the Revenue's pleaded case in support of its change of position defenceis
directed to establishing the proposition that it would now cost an enormous
amount, and would severdly disrupt public finances, if the Revenue had to
pay the claimants claimsin full: see the particulars which | have quoted at
[310] above. Similarly, much of the evidence of Mr Ramsden (to which | will
comein the next section of thisjudgment), and most of his cross-
examination by Mr Aaronson, was devoted to that aspect of the matter. But
the relevant question is not what it would now cost the Revenue to meet a
judgment, or how it could reasonably expect to do so. The relevant guestion
iswhether the Revenue hasin the past changed its position, on the strength
of the receipts paid under a mistake, in such a way that it would now be
ineguitable to require the Revenue to make restitution. That question is
correctly pleaded in para 31 of the amended defence, and isreflected in the
simple and (to my mind) compelling point made in para 32, namely that the
sumsin question formed part of the UK's tax revenue for the yearsin which
they were paid, and have since been irretrievably spent, in some cases
decades ago (emphasis added).”

This passage is useful for two reasons. First, it makes clear in the

new point isuntenable. It does not matter that the gr oss accumulated r egpayment

might have been material, the question is only whether the overpayment of VAT

in each year was material to gover nment spending in that year. Secondly, it

explainswhy Hender son J reached a somewhat different conclusion on the

evidence befor e him, from the onethat | have reached.




119. Henderson J heard the evidence of a Mr David Ramsden for the
Commissioners, which seemsto have been quite similar to the evidencethat |
heard from Mr Neale, whosefirst statement concluded by saying: " [s]o tax
receiptsthat are already in the Government's baseline fiscal forecast can be
considered to have been spent in the sense that the Government's tax and spending
decisions are made on the basis that these funds are available" .

120. Henderson J appear s, however, to have heard no evidence equivalent to
that of Professor Kay, to which | have already referred. Professor Kay
concluded, as| have said that the VAT overpaymentsin this case were well
below thelevel of materiality to government budgeting and spending between
1973 and 2004. M ost vividly, he explained that the VAT revenueswe are
concerned with were equivalent, in Government termsto 3 pence per week or
£1.50 per year, as compar ed to a household income of £30,000 per year. He
concluded, therefor e, that had the Government not expected to receive these
sums by way of VAT, it would not have changed its budgetary or spending
decisions. I n his second report, he explained that the overpayments of VAT
represented only atiny fraction of the expected error of the fiscal forecasts on
which budget decisions are made.

121. In oral evidence, Professor Kay explained that spending decisionswere
not affected by the anticipated receipt or non-receipt of the over payments, and
that " the necessary corollary is that indebtedness was and remained at lower levels,
than would have obtained if the overpayments had not occurred” . That element of
ben€fit to the government from the over payments was much challenged in cross-
examination, but in my view, only partially successfully. Professor Kay's
conclusion wasthat, because one does not know whether any particular receipts
wer e spent, the probability, but not the certainty, isthat they went to reducing
Government indebtedness (T 1/96/23-4). | accept that evidence. Indeed it seems
obviousto methat the fact that the Government receives a particular receipt
that has not itself caused any additional expenditure must enhancethe
Government's overall financial position by reducing itsoverall debt. Thus, it is
impossible for theimmaterial receipts we are concerned with in this caseto have
been "irretrievably spent” , in the sense that the Commissioners would use the
expression, at the end of thefiscal year in question. Of course, the paymentsare
not specifically noticed in terms of the government's overall wealth, but that does
not mean that the gover nment has not been enriched by them at the end of the
relevant fiscal year. It isnot likethe situation of a L loyd's syndicate that can
closeitsyear of account (normally after it hasremained 'open' for 3 years).
Governments do not do that, or at least there was no evidencethat they did in
the periodsreevant to this case.

122. In short, | do not accept that VAT receipts of the level of those made by
Littlewoodsin each fiscal year since 1973 were material to gover nment
expenditure. Therewas simply no evidence before me on which | could conclude,
as Henderson J did that " departmental spending plans are themselves likely to be
predicated in part on the receipt of [these] identifiable tax revenues' . Quitethe
reverse, the evidence wasthat these VAT revenues wereimmaterial to
government expenditur e plans, and went ultimately to reducing gover nment
borrowing at the end of each fiscal year. There was a suggestion from Mr_Neale




that, insofar asthereceipts created a surplus, the government might benefit from
lower interest rates on Government debt, but he explained that the precise
relationship between interest rates and debt was unclear. Recent eventsin
Greecedemonstrate clearly that, at an extreme level, the mor e a gover nment
borrows internationally, the higher rates of interest it can expect to pay. Any
benefit the government did receive by way of lower borrowing rates (which |
doubt would be discernible) could, if appropriate betaken into account in the
assessment of guantum, which | am not undertaking at this stage.

123. On thefactsthat | havefound, therefore, the over payments wer e not
material to government spending decisionsin each fiscal year. And, at the end of
each year, gover nment borrowing was most probably reduced by the amount of
the overpaymentsin that year. This does not, however, answer the crucial
question, namely whether future government borrowing was affected by the
over payments beyond the end of each fiscal year. This depends on the evidence
about how the government setstheleve of its borrowing, which was somewhat
exiguous. But doing the best | can on the basisof Mr Neale's evidence, it seemsto
methat the benefit that the gover nment actually derived requires an assessment
of the qguantum of the claim. Thiswill take place (if it is ultimately required) on
the basis of the exhaustion of benefits defence, which as| have already said, |
regard as mor e an argument about the quantum of the claim.

124. In my judgment, the change of position defence cannot succeed, because
at the end of thefiscal year, the government has prima faciereceived a ben€fit in
that its borrowing has been reduced by the amount of the VAT overpayment in
that year. That benefit may or may not be carried forward, but the change of
position defence fails because the Commissioner s have failed to prove, the
burden being on them, that they increased their spending in any way on the basis
of the expectation or the happening of the over payment, even if they can show
that they either spent or used the over payment to reduce borrowing.

125. My answer tothisissueis, therefore, that the Commissioners have not
made out their change of position defence on the factsin respect of the mistake-
based restitutionary claims (if Littlewoods have such claims). Had such a defence
been available to the Commissioners as a matter of law to the Woolwich based
claims, that too would not have been made out.

| ssue 4D: Have the Commissioners made their exhaustion of benefits defence
good on thefactsto (a) the Woolwich claims, and/or (b) the mistake-based
restitutionary claims?

126. Again under thisissue, | think thefactual issues would be the same
whether | was considering a mistake-based or a Woolwich based restitutionary
claim.

127. In substance, the Commissioners are asserting, asit seemsto me, that asa
matter of the measurement of the benefit that the gover nment actually received
from the over payments, that benefit ceased after thefiscal year in question. This
is presumably because gover nment borrowing levels are held at particular levels
(in normal economic times) irrespective of any specific over payments madein




past years. Mr Neale explained in outline the way in which government setsits
spending and budgetary limitsin hisfirst witness statement. | accept his evidence
on these points but do not need to deal in detail with them at this stage, because
thereal relevance of what he has said will bein relation to the assessment of
guantum when and if thereisa need for that assessment to be made.

128. Mr Swift directed my attention to a series of passagesin SempraHL, in
which their Lordships made clear that theremedy for unjust enrichment was
flexible, and although a conventional gover nment borrowing rate had been
appropriatein that case, it might not be appropriatein every case, sincethe
starting point wasthat the process was " one of subtraction, not compensation”
(see Lord Hope at paragraph 31, and at paragraphs 46-8, and L ord Nicholls at
paragraphs 118-9, and L ord Walker at paragraphs 184 and 187, and L ord
Mance at paragraphs 233-5). | n essence, the point isthat, if therecipient can
show that it has not benefited from the over payment, it will only be madeto
repay the amount by which it has actually benefited in fact.

129. | have not, at this stage, heard enough by way of evidence to determine
finally whether, and if so by how much, the government has benefited from the
receipt of the overpayments from L ittlewoods between 1973 and 2004. It may be
that, when quantum is assessed, the gover nment will be ableto show that a
conventional rateisnot appropriatein this case precisdly becauseit has not
benefited to that extent from the over payment. | have already found that the
government benefited from the full amount of the overpayment at the end of
each of thefiscal yearsin which that over payment was made. But whether or not
the government was still benefiting from any particular overpayment madein a
previousyear will depend on the specific borrowing and budgeting decisions
made from year to year. If the government is able to show on a guantum hearing
that it did not in fact ben€fit from an overpayment in a conventional rate of
interest, because the borrowing/deficit decisions would have been the same with
or without that over payment, then the Commissioner s may establish that the
ben€fit received by gover nment from the over paymentsis not properly
represented by an award of compound interest in a conventional rate asit wasin
Sempra HL. If, for example, thetrue position wasthat, in 1980/1981, L ittlewoods
overpaid VAT in the sum of £1 million, so that asat 51" April 1981, the
government's borrowing was £1m less than it would otherwise have been, but
that, when borrowing limits wer e set, they were set at the same levelsasthey
would have been anyway, so that the government had to borrow lessasa result
of the overpayment, and perhaps had an extra £1 million to spend, theinterest
paymentsthat the government makes after the fiscal year in question could have
been the same with or without the overpayment. Thisis, of cour se, the change of
position defence by another hame, but so regarded, the special requirement of
showing that a particular expenditure would not have occurred but for the
overpayment is abrogated. All the government hasto show, as a matter of
quantum, isthat it has not actually benefited from the overpayment in
subsequent years as aresult, because the budget deficit would have been set at
the samelevel with or without it. The government still, of course, hasthe
additional capital, but it will either have spent it or used it to reduce borrowing.
It may well not haveincurred any greater borrowing year on year or any saving
of interest in subsequent years, even if the over payment isthereby notionally




spent in the subsequent year, because, on my example, the gover nment has an
extra£1 million at its disposal for the samelevel of borrowing.

130. | have, however, now to consider whether this could be consistent with the
findings | have made under issue 4C above. In other words, isit consistent to say,
on the one hand, that there has been no change of position because the
over payments must be taken to have decr eased government borrowing in the
fiscal year in question, and on the other hand that it is open to the
Commissionersto prove that government has not benefited in fact from the
overpayments after the fiscal year in which they werepaid. Thereis, | think, no
inconsistency here. Thedifferenceis between a defence of change of position,
properly so called, which requiresit to be shown that a spending decision has
been taken in reliance on the over payment, and a guantum assessment which
enablestherecipient to show that it has, in fact, not benefited beyond the capital
payment because, in this case, of the special gover nment mechanisms for_setting
its budgets, its borrowing limits and its expenditure.

131. My conclusion to thisissueisthat, whilst the Commissioners have not
made any change of position defence good on the facts, whether framed as an
exhaustion of benefits defence or not, it isopen to the Commissionersto argue on
the assessment of quantum in answer to the Woolwich based claims, and to the
mistake-based claims (if they were available), that the gover nment has not
benefited from the money after thefirst fiscal year, so that no use value of the
money should thereafter be awarded to Littlewoods. Thiswill require further
evidenceif it isto be established when the quantum element of thetrial of this
claim takes place. | understand that this approach could be construed as
allowing something analogous to a change of position defence to Woolwich
claims, when | have already held that no such defenceis availablein English law;
but, asit seemsto me, the assessment of the guantum of arestitutionary claim is
juridically separate from the applicability of a true change of position defence,
and different principles can properly be applied to each.

I ssue 4E: Assuming a change of position defenceis available and has been made
good on thefacts, can it be given effect asa matter of EU law in answer to San
Giorgio claimsfor the use value of over payments of tax?

132. | have held then that a change of position defenceis availableto the
mistake-based claims, but has not been made good on the facts. Accordingly, this
issue appear sto be academic. | have consider ed, however, whether | should
nonetheless answer it provisionally, so that the ECJ can be asked, if it feelsit
appropriate, to comment upon it. Such a course would prevent the need for a
subsequent referenceif | werelater held to be wrong: -

i) On an appeal tothe Court of Appeal or Supreme Court, as a matter of
domestic law, about the non-availability of the defence to the Woolwich
claims, or about the defence of change of position having been made good
on thefacts; or




ii) By the ECJ, in theway | have answered issue 3 above, and on a
domestic appeal asto the facts concer ning the change of position defence
to the mistake-based claims.

133. In FIl1 Chancery, Henderson J held that a change of position defence was
not availablein answer to San Giorgio claimsfor the repayment of overpaid tax
together with the use value of the money (paragraph 304). The Commissioners
had conceded that to bethe casein relation to Woolwich claims alone, but
Henderson J held that the same position applied to the mistake-based
restitutionary claims. Herelied on the decisions of the ECJ in Marks & Spencer
(allowing reasonable limitation periods), Weber'sWine World (allowing a
defence based on the burden of the tax having been passed on to a third party),
M etallgesellschaft (refusing to allow the President of I ndia defenceto claims for
interest on sums already repaid), and Fantask A/Se.av. Industriministriet
(Erhvervministeriet) (Case C-188/95) [1997] ECR 1-6783 (" Fantask") (refusing
to allow a settled law defence otherwise availablein Danish law). Henderson J
reached the same conclusionsin Chalke Chancery (paragraphs 173-177), where
the Revenue withdrew its previous concession that change of position defences
wer e unavailablein answer to San Giorgio claims. In that case, Henderson J
placed special reliance on the fact that the ECJ had described the 'passing on'
defencein paragraph 91 of itsjudgment in Weber'sWine World asthe only
exception to the obligation to make repayment according to case law.

134. Mr Swift's argument before me wasrather different from his
unsuccessful argument in Chalke Chancery. He put the matter as follows: -

i) Thereisnodirect ECJ authority rejecting the change of position
defencein answer to San Giorgio claims, and Fantask isfar from
conclusive, as a settled law defenceis, in principle, quite different from a
change of position defence.

i) If the extent of the San Giorgio right hasindeed been significantly
extended to cover the use value of money, aswell astherepayment of the
principal, thereisno reason why a defence of change of position could
never be advanced in answer to that extended claim. Reasons might
includethefact that very largeliabilities can be generated against
member states, and the claimant not being required to prove any loss, and
the claimant not being required to meet the conditions of a Factortame
claim for damages.

135. Mr_Swift's contentions on both these points seem to meto be, at least,
arguable. If the ECJ has already recognised (contrary to my provisional view),
or werein thefutureto recognise, a broadly based EU San Giorgio right to what
is, in effect, compound interest on over payments of tax, it might consider that
circumstances could arisein which a change of position defence would not
conflict with the principle of effectiveness.

136. Theproblem here, in my judgment, is that the nuances of the developing
change of position defence are pre-eminently matters of national law. And the
ECJ has emphasised time and again that theway in which San Giorgiorightsare




to be implemented isa matter for national law, provided the principle of
effectivenessis not compromised. |f the ECJ wereto descend into the detail of
the English law change of position defence, it would be doing precisely what it
has hitherto set itsface against. The easiest and clearest solution is, therefore,
that indicated by Henderson J in both FIl Chancery and Chalke Chancery,
namely that no change of position defence can ever beraised to claims or
remediesrequired to give effect to San Giorgio rights. That solution does not,
however, allow for the degree of flexibility in the EU principle of effectiveness
which existing case law has shown. Would it really be in accordance with the EU
principle of effectivenessfor ataxpayer to recover compound interest on
overpaid tax, if the Commissioners had indeed expended the over payment in
good faith specifically in reliance on its having been due? And would that result
accord with the existing case law, which suggests that the principle of
effectiveness does not requirerembursement if the taxpayer hasnot, in fact,
suffered any loss and would be unjustly enriched by the repayment?

137. In addition, as| mentioned in the cour se of arqument, the availability of a
change of position defencein national law systemsis obvioudly relevant to the
primary guestion of whether or not the San Giorgio right should include a claim
to the use value of the over payments of tax. The Commissioners have not raised
before methe 'fiscal chaos argument to the effect that, if they areforced to
repay compound interest on massive tax over payments over many years, it
would have a serious adver se effect on the gover nment'sfiscal policies. But it
does seem to meto be, at least arquably, relevant to the question of whether such
an extensive San Giorgio right should be recognised at all, to consider the
defencesthat might be available to member statesif such claims are brought. It
is perhaps obviousthat a 'settled law' defence would not avail a member state as
an answer to a San Giorgio claim. But the'passing on' defence recognised in
Weber'sWineWorld isof adifferent order, looking asit doesto the justice (or
injustice) of thereimbursement. The change of position defence likewise looks to
theinjustice of the reimbursement, and could be held, asthe Commissioners
contend it should, to be available only in respect of claimsto the use value of the
overpayments, rather than the over payments themselves.

138. Ultimately, it seemsto methat the outcome should depend on thetrue
extent of the principle of effectiveness which requiresthat national law shall not
render practically impossible or excessivaly difficult the exercise of EU law
rights. Sincereasonable limitation periods do not infringethe principle,and a
justice-based 'passing on' defence does not do so either, it seemsto methat it
would beinconsistent for it to be held that the existence of a change of position
defence based on established legal principles, rather than discretion, contravened
the principle of effectiveness. | do not, however, regard the point as free from
doubt, and | think that it isappropriatethat it should be the subject of a
question to the ECJ.

139. My provisional answer to thisissueis, therefore, that, assuming a change
of position defenceis availablein national law, and has been made good on the
facts, it should be given effect asa matter of EU law in answer to San Giorgio
claimsfor the use value of overpayments of tax. The question does not arise
immediately, however, because | have decided under issue 3 that only




Littlewoods Woolwich restitutionary claims are necessary to satisfy their San
Giorgiorights, and that, as a matter of English law, a change of position defence
would not be availableto those claims. A change of position defence would, in
theory be availableto Littlewoods mistake-based claims, but my provisional
view isthat these claims are not availableto Littlewoods.

140. Theguestion that | would refer to the ECJ on thisissue mentions also the
exhaustion of benefits defence, with which | deal next. It isasfollows: " Question
5. Doesthe EU law principle of effectivenessrequire a member stateto disallow
to ataxation authority a change of position and/or an exhaustion of benefits
defence, otherwise availablein national law, in answer to a taxable person's
restitutionary claims brought to give effect to its San Giorgio rights established
in the ECJ'sanswer to thefirst 3 guestions? What other principles should guide
the national court in allowing change of position or exhaustion of benefit
defencesto beraised in answer to these San Giorgio rights so asto accord with
the EU law principle of effectiveness?"

I ssue 4F: Assuming an exhaustion of benefits defenceis available and has been
made good on thefacts, can it be given effect as a matter of EU law in answer to
San Giorgio claimsfor the use value of over payments of tax?

141. | nsofar_asthe exhaustion of benefits defenceis properly to beregarded as
a change of position defence, my answer to thisissueisthesameasit is above for
the change of position defenceitself. Insofar asthe exhaustion of benefits defence
istruly a question of quantum, | deal with it below.

Issue5: In principle, isthe measur e of recovery for the Woolwich claims and/or
the mistake-based claimsto be measured by referenceto (a) a conventional rate
of interest compounded, or (b) the actual benefit enjoyed by the Commissioners,
or (c) a compound rate of interest reflecting the cost of national gover nment
borrowing, or in some other way? And isthe measurelimited to the lower of the
value of (a) the use of which the Claimants have been deprived and (b) the value
of the use which the Commissionersreceived?

142. [t iscommon ground that, if Littlewoods succeed in either of their
restitutionary claims, the measur e of their lossisto be decided in accordance
with the principles enunciated in Sempra HL . As| have already indicated, the
House of L ordsdecided therethat the claimant should recover a compound rate
of interest reflecting the cost of national gover nment borrowing, but that it
should be open to the Commissionersin an appropriate caseto show that they
had benefited to alesser extent, so that they should only beliablefor the actual
benefit enjoyed by them. That, therefore, isthe answer to thefirst part of this
issue.

143. | have already made clear (paragraph 112) that if my provisional views
are endorsed by the ECJ'sruling, | would allow the Commissionersto argueits
exhaustion of benefits defence on the guantum trial in answer to Littlewoods
Woolwich claims. |f the mistake-based restitutionary claims are also availableto
L ittlewoods (contrary to my present view), | would also allow the Commissioners
to argue at the quantum hearing, that they have not benefited from the




overpaymentsin fiscal years after the year of payment. To support that
arqument, however, further evidence will, it seemsto me, need to be adduced
along thelines| haveindicated.

144, Mr Rabinowitz has objected to this approach, effectively contending that
the Commissioner s have had their chanceto advancetheir exhaustion of benefits
defence and cannot do so again at the guantum hearing. Thispoint is, in my
judgment, misconceived, sincethetrial here hasbeen in two parts, and even this
first part hasreached no final conclusion, except on theliability issues unaffected
by EU law. Theremaining issues have been referred, because they are not clear,
and because this Court needsthe guidance of the ECJ beforeit can finally decide
them. In theresult, if my provisional decisions stand in their entirety, there will
be no need for_any change of position defence at all. If they do not, | will haveto
reconsider my provisional viewsin thelight of the ECJ'sruling. If | haveto
reconsider the change of position defence, it will, as| have said, probably be
most convenient to do so alongside a deter mination of the quantum of the claim
or claimsthat areto be allowed. It would be wrong, in my view, to decide any of
these pointsfinally in advance of the ECJ'sruling. | would certainly not want to
deprive either side of theright to adduce further evidence at the guantum
hearingin thelight of the judgments of this Court and of the ECJ.

145. Thefinal part of thisissue doesindeed raise an entirely new point. The
Commissioners contend that there should be a check on therestitutionary claim,
so that a claimant should only recover thefull extent of the use value of the
over payments, in the amounts by which therecipient has benefited, or at
government borrowing rates, provided it can show that it has suffered lossto
that or a greater extent. As Mr Rabinowitz has submitted, this argument flies
directly in the face of the foundation of the law of restitution, which looksto the
unjust enrichment of therecipient, rather than to theloss sustained by the
claimant. Numerous authorities have expresdy rejected the proposition,
including Sempra HL itself (Lord Hope at paragraph 28, L ord Nicholls at
paragraphs 116-7, L ord Scott at paragraph 144, and L ord Mance at paragraph
231), and the Court of Appeal in Kleinwort Benson [1997] OB 380 (SavilleLJ at
pages 394-5, and Morritt L J at page 399).

146. On apractical level, the need to prove not only what benefit the recipient
received, but also what loss the claimant sustained would make the restitutionary
remedy cumbersome and unwieldy. In addition, it is nearly alwaysthe case that
governments can borrow at lower ratesthan commercial or domestic taxpayers,
so the enquiry would only infrequently affect the outcome.

147. In my judgment, the Revenue's contention iscontrary to principleasa
matter of English law and, therefore, wrong, and should bere ected. The loss of
use of which the claimant has been deprived is, in my judgment, irrelevant to the
assessment of the guantum of claimsfor both Woolwich based and mistake-
based restitutionary claims. The ECJ will not have anything to say on the
question of English law, but | have formulated question 2 for the ECJ on the
basisthat it may wish to comment on whether, if the San Giorgioright includesa
right to the use value of the over payment, that use value should be calculated by
referenceto either itsvaluein the hands of the member state or to theloss of the




use value of the money in the hands of the taxpayer. | will not, therefore, refer a
specific question concerning thisissueto the ECJ.

Questions for the ECJ

148. It might be useful at thisjunctureto summarisethe questionsthat need to
bereferred tothe ECJ for apreliminary ruling, beforethis Court can finally
decide those issuesthat are not purdy ones of English law:-

i) Question 1: Where a taxable person has overpaid VAT contrary to the
requirements of EU VAT legidlation, doestheremedy provided by a
member state accord with EU law if that remedy allowsfor (a)
reimbursement of the principal sums overpaid, and (b) smpleinterest on
those sums in accordance with national legislation, such as sections 78 of
VATA 1994?

ii) Question 2: If not, does EU law requirethat theremedy provided by a
member state should allow for (a) reimbursement of the principal sums
overpaid, and (b) the use value of the overpayment in the hands of the
member state and/or theloss of the use value of the money in the hands of

the taxpayer ?

i) Question 3: If the answer to both questions 1 and 2 isin the negative,
what must theremedy that EU law requiresthe member stateto provide
include, in addition to reimbursement of the principal sums overpaid, in
respect of the use value of the overpayment and/or interest?

iv) Question 4: Doesthe EU law principle of effectivenessrequirea
member state to dis-apply the domestic restrictions (such as sections 78
and 80 of the VATA 1994) on all thedomestic claims or remediesthat
would otherwise be available to the taxable person to vindicate the San
Giorgioright established in the ECJ's answer to thefirst 3 questions, or
can the national court chooseto dis-apply such restrictions only on the
claim or remedy that most effectively allowsthat right to be vindicated?
What other principles should quide the national court in giving effect to
this San Giorgio right so asto accord with the EU law principle of
effectiveness?

v) Question 5: Doesthe EU law principle of effectivenessrequirea
member state to disallow to a taxation authority a change of position
and/or_an exhaustion of benefits defence, otherwise available in national
law, in answer to a taxable person'srestitutionary claims brought to give
effect toits San Giorgiorights established in the ECJ's answer to thefirst
3 questions? What other principles should gquide the national court in
allowing change of position or exhaustion of benefits defencesto beraised
in answer to these San Giorgio rights so asto accord with the EU law
principle of effectiveness?

Conclusions



149. Subject to areconsideration of theissues of EU law that | have decided
provisionally and subject to areferenceto the ECJ, my conclusions on theissues
are as follows: -

i) Issue 1: The Woolwich claims and mistake-based claimsfor restitution
made by Littlewoods ar e, as a matter of English law, and without
referenceto EU law, excluded by sections 78 and 80 of VATA 1994.

i) Issue 2: Subject to thereferenceto the ECJ, my provisional view isthat
the exclusion of Littlewoods Woolwich claims and mistake-based claims
would not be contrary to EU law.

iii) Issue 3: Subject to thereferenceto the ECJ, and if my provisional
view on issue 2 iswrong, my provisional view isthat (a) sections 78 and 80
of VATA 1994 cannot properly be construed so asto conform with EU
law, and (b) to give effect to Littlewoods putative San Giorgio right to the
use value of the overpayment of tax, sections 78 and 80 of VATA 1994
must be dis-applied so asto allow only the Woolwich claims, and not the
mistake-based restitutionary claims.

iv) Issue 4A: A change of position defenceis availablein English law to a
mistake-based restitutionary claim, but not to a Woolwich based claim.

v) Issue 4B: Insofar as an exhaustion of benefits defenceis a species of
change of position, it is, as a matter of English law, available to a mistake-
based restitutionary claim, but not to a Woolwich based claim.

vi) Issue 4C: The Commissioners change of position defenceto the
mistake-based restitutionary claims (if the claims wer e available in law)
and to the Woolwich based claims (if the defence was availablein law)
could not succeed on thefacts, because the Commissioner s have failed to
provethat the government increased its spending on the basis of the
expectation or the happening of the over payments, even though they have
shown that they either spent or used the over paymentsto reduce
government borrowings.

vii) Issue 4D: Whilst the Commissioner s have not made any change of
position defence good on the facts, whether framed as an exhaustion of
benefits defence or not, it isopen to the Commissionersto argue on the
assessment of guantum in answer to either or both of the Woolwich based
and the mistake-based claims (if such were available) that the gover nment
has not benefited from the money after thefirst fiscal year, so that no use
value of the overpayments should be awarded to Littlewoodsin respect of
a subsequent period.

viii) Issue 4E: Assuming a change of position defenceisavailablein
national law, and has been made good on the facts, my provisional view is
that such a defence should be given effect asa matter of EU law in answer
to San Giorgio claimsfor the use value of over payments of tax.




iX) Issue 4F: Insofar asthe exhaustion of benefits defenceis properly to be
regarded as a change of position defence, my answer to thisissueisthe
same asit isabovefor the change of position defenceitself.

X) Issue 5:

a) Themeasure of Littlewoods Woolwich claim and its mistake-
based claim (if one were available) for the use value of the
overpayments of VAT isa compound rate of interest reflecting the
cost of national government borrowing, but it isopen to the
Commissionersto show at the quantum hearing that that they
have benefited to a lesser extent so that they should only beliable
for the actual benefit enjoyed by them.

b) This measur e of Littlewoods claimsisnot limited to the lower
of thevalue of (a) the use of which they have been deprived and (b)
the value of the use which the Commissionersreceived.

150. The outcome of thetrial, on the assumption that my provisional viewsare
endorsed by the ECJ, would bethat the Claimants would fail on all their claims
for the use value of the over payments, having been already paid what is dueto
them under section 78 of VATA 1994.

151. If | werewrong on issue 2, so that the exclusion of Littlewoods
restitutionary claimswas contrary to EU law, but right on issue 3 so that
W oolwich claims wer e sufficient to give effect to L ittlewoods San Giorgio rights,
Littlewoods Woolwich claimswould succeed for the use value of the
overpayments of VAT madein the 6 yearsprior to the issue of these proceedings
(i.e. between 13t March 2001 and 20" October 2004 in the First Action, and
between 51" October 2001 and 20" October 2004 in the Second Action). No
change of position defence would be availablein English law or on thefacts. The
use value would be assessed by referenceto the actual benefit obtained from the
over payments by the Commissioners, either as assessed on the evidenceat a
guantum hearing, or by referenceto a compound rate of interest reflecting the
cost of national gover nment borrowing.

152. If | werewrong on issue 2 and on issue 3, Littlewoods mistake-based
restitutionary claims would succeed in respect of the use value of the
overpayments of VAT made for the entirety of the period from 1973 to 20t
October 2004. A change of position defence would be availablein Endlish law,
but is not made out on thefacts. The use value would be assessed by referenceto
the actual benefit obtained from the overpayments by the Commissioners, either
as assessed on the evidence at a quantum hearing, or by reference to a compound
rate of interest reflecting the cost of national government borrowing.

153. It isunnecessary, | think, to deal with any other possible per mutations of
the decision that may arise following the ECJ'spreliminary rulings.

154. | will hear counsel on the precise questions for the ECJ and the drafting
of theterms of thereference under CPR Part 68.







