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Latest Rates of Inflation and Interest

The following are the latest rates at December 2024

Retail Price Index: November 2024 390.9
October 2024 390.7
Inflation Rate: October 2024 2.7%
November 2024 3.6%

Indexation factor from March 1982:

Frozen at December 2017 2.501

Interest on overdue tax
Interest on all unpaid tax is charged at the same rate.

The formula is Bank base rate plus 2.5% which gives a rate of 7.25% which applies from
26" November 2024.

There is one exception: Quarterly instalments of corporation tax bear interest at 5.75%
from 18" November 2024; interest on overpaid instalments will be paid at 4.5%.

It is proposed that from April 2025 the rate will be increased to 4% over bank base rate.

Repayment supplement

Interest on overpaid tax is paid at Bank base rate minus 1% which gives a rate of 3.75%
from 26" November 2024.

Official rate of interest: From 6th April 2023: 2.25%
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The Budget

OK - we now have the Finance Bill. It is not a lot better but at least we have some
draft legislation to consider even though it merely adds to the reverberations.
Upsetting everybody can sometimes make sense (maybe) but there is a limit!

It is much too early for them to back down on anything- but there is time .......

Security for PAYE

The power of HMRC to require security for PAYE and NIC is truly awesome, and
for this reason I am always on the alert for cases on the subject which clarify (and
sometimes offer relief from) the harshness of the provisions.

The principle is fair enough. It obviously right that HMRC should be entitled to
seek security from a taxpayer where it is necessary for the protection of the public
revenue - for example, if the taxpayer has failed to comply with his tax obligations
or there is good reason to believe that he might fail to do so. Accordingly,
Regulation 97N of the PAYE Regulations (SI 2003/2682) authorises HMRC to
require a company, or the directors, to provide security for payment of PAYE and
there are corresponding provisions for NIC. However, this is really serious
because it is a strict liability criminal offence to fail to pay the security demanded
by HMRC. Like all strict liability offences, there is no defence — assuming of
course that the Notice of Requirement is validly issued.

The severity of these provisions has exercised the minds of the Tribunals because
of course, if a person is unable to pay his current PAYE and NIC liabilities, he is
hardly going to be able to pay a security representing a few months” PAYE in
advance.

In D-Media Communications Limited v HMRC [2016] UKFTT 439, the Tribunal noted
that the recipient of a Notice to provide security for PAYE will be criminally liable
merely for the failure to provide the security. If he simply does not have the funds,
the inevitable consequence of the issue of a security notice will be that a criminal
offence will be committed. No doubt influenced by the harshness of this rule, the

Tribunal held that hardship should be a factor in the decision of HMRC to require
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security. If the taxpayer cannot pay, and HMRC know they cannot pay, then to
require the taxpayer to provide security — which he would inevitably fail to do
and be criminally liable — can do nothing to protect the revenue, and this cannot
have been the purpose of Parliament in making these regulations. Accordingly,
the Tribunal reduced the amount of the security to manageable proportions.

That is clearly a reasonable and just way for the security regime to operate, even if
the reasoning is a bit strained — but all in a good cause perhaps.

Earlier this month, in the case of Russell v HMRC TC 9370 a taxpayer was sent a
Notice to pay security for PAYE and having failed to make payment, he received
a notice of prosecution in respect of the criminal offence.

Mr Russell appealed against the Notice for security (late — and for no good reason)
and he was refused permission to appeal. The Tribunal said his appeal would not
have had any merit anyway. Given that it is a strict liability offence, and he did
not pay, that is no surprise — although maybe some of the principles in D-Media
would have been relevant.

The reason I mention the case is because the judgment starts by stating:

“A person who continues to trade without paying a security required by
[a Notice of Requirement to give security] commits a criminal offence”.

Regrettably that is incorrect. Although, for VAT, the criminal offence is
committed by continuing to make taxable supplies without paying the security,
there is no such escape in the case of PAYE. Ceasing to trade is not a defence; the
criminal offence applies if you fail to pay the money. This is clear from the
legislation and from D-Media. And to make matters worse the offence is
punishable by an unlimited fine.

When I said the power to seek security is awesome, you will see what I mean.

5 www.fieldtax.com



LA

FieLp Court TAx CHAMBERS
It is also odd that the case went on to say that the taxpayer:

“had received a notice of prosecution on the basis that the company
had continued to trade despite not having paid the security”.

It is a puzzle why HMRC should have phrased the notice of prosecution in this
way because a notice in such terms would be contrary to the HMRC published
notice for PAYE: see Security Series — SS/FS1. There is reference to the fact that
the company’s VAT returns were in arrear but there is no indication that a Notice
had been issued for security for VAT, the appeal was solely about security for
PAYE and NIC.

It is possible to negotiate with HMRC to avoid the worst consequences of this but
that is never going to be easy. The risks of falling seriously behind with PAYE (or
VAT) should not be underestimated — and unfortunately you cannot rely on the
decision in Russell to get you out of it.

Legitimate Expectation

The case of Treasures of Brazil Ltd v HMRC TC9325 is a significant case in a number
of ways. It (eventually) brought some tidings of comfort and joy, at just the right
time.

What happened was that the taxpayer applied for registration for VAT. HMRC
wrote to him specifically telling him not to charge VAT until they confirmed the
position with him.

So he didn’t charge VAT, but waited — and the next thing he got was a demand to
pay over the VAT he should have charged with an explanation that he should
have paid it after all.

You have got to be kidding ... (I summarise his response)... but HMRC would
not back down, so the matter ended up in the Tribunal.

Nearly everybody on the planet would think that as the taxpayer had followed
their precise instructions, HMRC should have said whoops, sorry, this is our fault,
and you should not be penalised for doing exactly what we told you to do.
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Of course, HMRC have power to put things right by apologising and not
demanding the tax, but it can be a tough call not to collect tax which is legally due
(and they have got into trouble before by doing that). Mind you this did not
seem to be a tough call.

They obviously did not want to let the taxpayer off paying VAT which was legally
due and presumably wanted the responsibility for doing so to fall on somebody
else — like the Tribunal. But it gets worse, because having acknowledged that this
was a matter of legitimate expectation HMRC then argued that the FTT did not
have the jurisdiction to deal with matters of legitimate expectation.

This does look very bad — but I do see something good here it because the result of
all this was that the issue got a good airing before the FTT who confirmed that the
FTT does have jurisdiction to deal with legitimate expectation — and quashed the
assessments to tax.

A good outcome which can perhaps give us some pride in the system for
resolving tax disputes, in that there was a happy ending. Mind you, there is no
good reason why HMRC could not have come to the same conclusion without all
the trouble and cost to the taxpayer — and to taxpayers in general. At least we will
all know better next time such an issue arises.

Well maybe. This was a VAT case and the jurisdiction of the FTT on legitimate
expectation for VAT is clearer following the Upper Tribunal case of KSM_Henryk
Zeman Sp Z.0.0 v HMRC [2021] UKUT 182. It will be interesting to see how this
works in an income tax context having regard to the various authorities to the

contrary.

Termination Payments

There were coincidentally two cases on this subject recently — but regrettably they
don’t advance our understanding very much, except to say that the scope of
section 401 ITEPA 2003 may be rather wider than we thought.

As I am sure everybody knows, section 401 provides that termination payments
are chargeable to tax as earnings, subject to an exemption for the first £30,000.
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More precisely section 401 applies to:

“payments and other benefits which are received directly or
indirectly in consideration or in consequence of, or otherwise in
connection with the termination of the employment.”

Section 406 provides that the charge does not apply to a payment “on account of
injury to, or disability of, an employee.”

In the case of Mathur v HMRC [2024] UKUT 38 the taxpayer was employed by a
bank and her employment was terminated. There were multiple allegations on
both sides which were eventually settled by a lump sum. The taxpayer argued
that the lump sum was in respect of injury to feelings as the result of
discrimination and outside the scope of the charge to tax — or at least that some
part of the payment should be attributed to this non-taxable element. HMRC and
the Tribunal said that the whole amount was within section 401 and fully taxable
— apart from the first £30,000.

It is difficult to argue that the payment was not directly or indirectly in connection
with the termination of the employment — but the purpose of section 406 is to
exclude such discrimination payments. However, it can also be said that the
liability (and entitlement) to a discrimination payment may have nothing to do
with the termination but is a stand-alone issue for which compensation should be
paid in any event.

Unfortunately, it ended up being a question of evidence — or the lack of it — about
how much of the lump sum was referable to discrimination claims. If there had
been some specific amount paid for the discrimination claim the result would no
doubt have been different — but that is never going to happen. There will always
be some kind of trade-off or deal when settling a dispute on a number of different
points where neither side accepts liability.

This is going to make it really difficult to qualify for the exemption in section 406,
except in the most straightforward case — and we all know that disputes of this
nature are never straightforward.

The case of L v HMRC TC 9355 also dealt with section 401 and a payment in
settlement of a discrimination claim. The point here was that L claimed she had
been discriminated against because her role had been split and somebody else

8 www.fieldtax.com



LA

FieLb Court TAx CHAMBERS

had been appointed to do that work. She claimed that part of the termination
payment was not for doing work but for not doing work because she was
prevented from doing so by the discrimination.

The FTT agreed and held that part of the payment was not taxable. Her lost
opportunity could not be directly connected to the employment “as it was an
employment, she never fulfilled because of the discrimination she experienced.”

By way of explanation, the FTT said:
“Where a global settlement sum has been paid to compromise a number of discrete claims
it must be determined whether that single sum can sensibly and realistically be

apportioned and attributed to the various components of the claim.”

(This would appear to be in conflict with the Upper Tribunal decision in Mathur
but maybe that is explained by the evidential issues in Mathur.)

Happy New Year

Peter Vaines
Field Court Tax Chambers
31t December 2024
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Important Note

This bulletin is prepared for private circulation and no unauthorised reproduction of any part thereof is
permitted. The contents of this bulletin are intended to highlight points of current interest for the purposes
of discussion only and do not represent a full review of any subject. Furthermore, the law and practice
relating to taxation is subject to frequent change and the above commentary can quickly become out of date.
Professional advice should always be sought in respect of any matter referred to herein and no liability is
accepted by the author for any action which may be taken, or refrained from being taken, on the basis of the
contents hereof. The views expressed in this bulletin are those of Peter Vaines alone and are not necessarily
shared by any other member of Field Court Tax Chambers.
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