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Latest Rates of Inflation and Interest

The following are the latest rates at January 2025

Retail Price Index: November 2024 390.9
December 2024 392.1
Inflation Rate: December 2024 3.5%
November 2024 3.6%

Indexation factor from March 1982:

Frozen at December 2017 2.501

Interest on overdue tax
Interest on all unpaid tax is charged at the same rate.

The formula is Bank base rate plus 2.5% which gives a rate of 7.25% which applies from
26" November 2024.

There is one exception: Quarterly instalments of corporation tax bear interest at 5.75%
from 18" November 2024; interest on overpaid instalments will be paid at 4.5%.

It is proposed that from April 2025 the rate will be increased to 4% over bank base rate.

Repayment supplement

Interest on overpaid tax is paid at Bank base rate minus 1% which gives a rate of 3.75%
from 26" November 2024.

Official rate of interest: From 6th April 2023: 2.25%
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Non Doms: Finance Bill

There was an announcement last week that the Chancellor was relaxing the
proposed changes to the non dom rules, presumably because of the huge number
of rich people who are reported to have left the country in the last few months as
a result of the proposals.

I am tempted to rearrange the following into a well known phrase or saying:
horse ..... stable door .... bolted .... etc

Any relaxation is welcome — but I am afraid this will be a serious disappointment.
There has been an amendment to clause 37 of the Finance Bill. It relates to the
terms of the 4-year period during which new residents (those who have not been
resident in the UK for the preceding 10 years) will be free of tax on their foreign
income whether remitted or not.

The amendment reads as follows:

“So much of any amount of income treated as arising to an individual
under section 633 (capital sums paid to settlor by trustees of
settlement) for the tax year as falls within the foreign amount of
income available up to the end of the tax year.

The foreign amount of income available up to the end of a tax year is
the amount that would be determined, in accordance with sections
635 to 637 (amount of available income), as the amount of income
available up to the end of the tax year if all income arising under the
settlement from a source in the United Kingdom were ignored.”

Well yes. I am sure this will be widely welcomed.

There is apparently going to be a “tweak” to the temporary repatriation facility
but despite various references during the committee stage — nothing has appeared
yet. I fear that it will need more than a “tweak” to make any difference — but let’s
look forward with hope and optimism to the new amendment, which will be
tabled “at a later stage”.
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Ordinary Share Capital

HMRC have published updated guidance about their view of the meaning of
“ordinary share capital”. This follows a period of uncertainty or confusion as a
result of the decision of the Upper Tribunal in Warshaw v HMRC [2020] UKUT
0366.

Section 989 Income Tax Act 2007 defines ordinary share capital as all the issued
share capital other than capital the holders of which “have a right to dividend at a
fixed rate but have no other right to share in the company’s profits”.

In Warshaw the preference shares had a right to a cumulative preference dividend
at a fixed rate — but in addition, the dividend was calculated on a compound basis.
So, if there were insufficient profits to pay the dividend in one year, it was
deferred until the following year - and calculated on an amount which included
the unpaid dividend.

The Upper Tribunal held that this meant the preference shares were not entitled
to a dividend at a fixed rate because it had the capability of variation.
Accordingly, they were ordinary share capital and Mr Warshaw was entitled to
his relief.

Essentially the position is that not only does the rate of dividend have to be fixed,
but also the amount on which the dividend is payable needs to be fixed as well.
Few people would have thought that is the case — and one wonders what other
subtleties may arise which would affect the position.

What looks like a right to a dividend at a fixed rate might not be - and that could
be very valuable indeed in providing entitlement to reliefs such as Business Asset
Disposal Relief or hold over relief (and many others) where the holding of a
certain number of ordinary shares is necessary.

HMRC have confirmed that in their view, where the shares have a fixed rate of
dividend, but the dividend can only be paid on regulator authorisation, the
existence of a regulator who could prevent the payment of a dividend does not
cause the shares to fall outside the section 989 definition.
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This clarification is obviously welcome — and so is the Company Tax Manual
paragraph 514 which has a dozen examples of different types of shares and share
rights about which HMRC give their view on whether they represent ordinary
share capital.

Tax Returns

The recent case of Yagoobi v HMRC TC 9388 was concerned with the topical
subject of tax returns.

Mr Yaqoobi had some modest UK rental income and when he moved abroad, he
stopped filing tax returns because he was non resident, and his UK income was
less than his personal allowance. HMRC sent a notice to Mr Yaqoobi at his last
known address to file a tax return for 2020/21, but he failed to do so. Penalty
notices ensued totalling £1600.

Once upon a time the penalty was limited to the tax payable for the year, but this
limitation was removed in 2010/11.

I don’t usually have occasion to consider the affairs of taxpayers whose income is
below the personal allowance threshold, but the point here is worthy of mention
because there will be many people who do not submit tax returns because they
are not resident and have no UK taxable income. Most of the world in fact.

If HMRC sends you a notice to submit a tax return you should not ignore it. You
are obliged to file it within the statutory deadline on pain on a penalty — which
escalates dramatically in the case of failure. You must file the return even you
have no taxable income nor any tax liability and even if you are not resident. No
wonder HMRC are busy, having to process all these returns — for no money.

I must mention it to Rachel Reeves because it can solve all her problems. She can
send notices to file a UK tax return to everybody listed in the US, Canada, India
and Australia phone books and fine them all £100 + £10 a day. All her financial
problems would be over.

This is obviously bonkers — but it is still the law. As Mr Yaqoob has recently
discovered.
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LLPs and “Business”

In October I mentioned the case of Hutchings and others v HMRC TC 9318 which
was concerned about whether an LLP was carrying on a trade or business. The
FTIT examined in great detail the meaning of “business” in the context of an
investment activity and concluded that although the LLP was not carrying on a
trade, it was carrying on a business, which is a much wider concept - as I think
we all know from the accepted meaning for IHT purposes, in particular for
business property relief.

The point was important because the tax treatment of LLPs differs depending on
whether it is carrying on a trade or business. In general terms, where an LLP is
carrying on or business it is treated just like any other partnership for capital gains
tax purposes; the assets of the LLP are treated as the assets of the members and
any dealing with those assets are treated as dealings by the members and not the
LLP. The LLP is therefore effectively treated as transparent by section 59A(1)
TCGA 1992.

(If the LLP is not carrying on a trade or business, it is treated as opaque and is
charged to CGT as a separate entity).

The Finance Bill proposes to change the rules for LLPs to upset this well
understood treatment; but it creates a trap. A new section 59AA will apply when
an LLP ceases to carry on business — for example, when it comes to an end, and
the assets are transferred to the members.

In that case, any asset contributed to the LLP by a member which is transferred
back to the member (or a connected person) will be deemed to have been
disposed of and reacquired at market value when it was originally contributed —
although the capital gain then arising will only be charged on the transfer back to
the member.

The case of Hutchings was argued and decided on the basis that a contribution of
an asset by a partner to a partnership does not give rise to a disposal for capital
gains tax. That is no surprise because that is what section 59A(1) TCGA 1992 says.
And that is also the reasoning behind the Finance Bill proposals.

That sounds fine, except that it is directly contrary to the HMRC Statement of
Practice SP D12 which says exactly the opposite. The Statement of Practice was
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updated following the introduction of LLPs and confirms by reference to section
59A(1) that the assets of the LLP are treated as the assets of the members and any
dealing with those assets are treated as dealings by the members and not the LLP.

However, at paragraph 5(2) the Statement of Practice says:
“Where an asset is transferred to a partnership by means of a capital
contribution, the partner in question has made a part disposal of the
asset equal to the fractional share that passes to the other partners.”

Maybe there was some reason why this did not apply in this case, but one would

have expected some reference to this long standing HMRC view - if only to
confirm whether (and why) HMRC considers SP D12 to remain valid.

SDLT: Multiple Dwellings Relief

I am afraid this subject has gone the same way as the Principal Private Residence
exemption for capital gains tax and the IR35 Intermediaries legislation. The
decisions of the Tribunals on these subjects are so numerous and so inconsistent
that it is quite impossible even to guess the result of any given set of facts.

The result is that the taxpayer can find lots of cases which correspond closely to
their circumstances, indicating that they are clearly entitled to the relief. However,
HMRC can find a similar number of cases which indicate that the taxpayer is
clearly not entitled to the relief. So both sides can be fully justified in pressing
their case to the Tribunal with confidence. This will continue to promote litigation
— which inevitably makes the matter worse - until we get a definitive decision
from the highest courts.

So, it is not much help for me to report and discuss these decisions because they
are more likely to mislead than to inform. So, I won’t be bothering any more.
Sooner or later the position with MDR might settle down and we will have a clear
and unambiguous interpretation of the legislation — but maybe that is a bit
optimistic, having the experience with the PPR exemption and the IR35 cases.
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Virtual Conference

We have had so many enquiries about the Budget (and Finance Bill) changes in
the domicile and remittance basis rules, the 4-year tax-free holiday, the mechanics
of the temporary repatriation facility, the demise of Protected Trusts, IHT and the
5 April 2025 deadline and so on, that Field Court Tax Chambers are running a
virtual conference on Monday 3 March: Planning for the Post Domiciled
World.

This will include practical advice from members of chambers on the steps
taxpayers can take to improve their position, and the traps which lurk in the small
print of the Finance Bill. Registration details can be found at:

https://www.eventbrite.co.uk/e/fctc-conference-the-post-domicileworld-tickets-
1105318711019

Peter Vaines
Field Court Tax Chambers
31 January 2025

9 www.fieldtax.com



LA

FieLp Court Tax CHAMBERS

Contact
Peter Vaines
Field Court Tax Chambers
3 Field Court
Gray’s Inn
London WCIR 5EF
Tel: 020 3693 3700
pv@fieldtax.com

www.fieldtax.com

© Peter Vaines ~ AllRights Reserved  January 2025

Important Note

This bulletin is prepared for private circulation and no unauthorised reproduction of any part thereof is
permitted. The contents of this bulletin are intended to highlight points of current interest for the purposes
of discussion only and do not represent a full review of any subject. Furthermore, the law and practice
relating to taxation is subject to frequent change and the above commentary can quickly become out of date.
Professional advice should always be sought in respect of any matter referred to herein and no liability is
accepted by the author for any action which may be taken, or refrained from being taken, on the basis of the
contents hereof. The views expressed in this bulletin are those of Peter Vaines alone and are not necessarily
shared by any other member of Field Court Tax Chambers.
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