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Latest Rates of Inflation and Interest

The following are the latest rates at March 2025

Retail Price Index: January 2025 391.7
February 2025 394.0
Inflation Rate: February 2025 3.4%
January 2025 3.6%

Indexation factor from March 1982:

Frozen at December 2017 2.501

Interest on overdue tax
Interest on all unpaid tax is charged at the same rate.

The formula is Bank base rate plus 2.5% which gives a rate of 7% which applies from 25%
February 2025.

There is one exception: Quarterly instalments of corporation tax bear interest at 5.5% from
17t February 2025; interest on overpaid instalments will be paid at 4.25%.

It is proposed that from April 2025 the rate will be increased to 4% over bank base rate.

Repayment supplement

Interest on overpaid tax is paid at Bank base rate minus 1% which gives a rate of 3.5%
from 25 February 2025.

Official rate of interest: From 6th April 2025: 3.75%
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Spring Statement

“What's in a name? That which we call a [Budget] by any other word would smell as
sweet.”

The Chancellor has shared with us some more of her ideas about how to create
growth and increase employment - and lots of other things. Whether they smell
like a rose or like something else — that is the question. (Sorry about that — I'll
stop before I get carried away with the Ides of March).

It is clear from her speech that everything is going really well — as a result of her
policies. It’s such a relief to know that. Anything not going quite so well is
because of the previous government (especially Liz Truss, she said), or the
governments of other countries.

She did not increase any taxes and said very little about tax at all — but the sting
is always in the tax documents published after she sits down. There are a
number of consultations — on R&D credits, tax penalties, and more dreams
about Making Tax Digital.

Some eye-wateringly draconian stuff is being considered for tax advisers
involved in tax schemes, and the Disclosure of Tax Avoidance Schemes in
particular. How about this:

“The proposed change would create a new strict liability offence
committed where a person, without reasonable excuse, fails to notify
arrangements to HMRC under DOTAS. It would be a criminal offence
regardless of the person’s intent. This would be the case regardless of
any dispute about the effectiveness of the arrangements.”

Wow! Strict liability criminal offence for failing to notify! This is really serious
(although I am not sure how you can have a strict liability offence which is
subject to a reasonable excuse — so I expect the possibility of a reasonable excuse
will get quietly dropped).

This would generate a mountain of litigation because the DOTAS rules are
notorious complicated and there will be endless arguments about whether
something is, or is not, covered by DOTAS. But more importantly, the penalty
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is so serious that nobody is going to accept a criminal conviction without a fight
to the death (of their career probably).

HMRC are also consulting about the possible loss of legal privilege when it
comes to tax schemes. Legal privilege has been one of the bedrocks of our legal
system for centuries (the envy of the world) so interfering with it is unlikely to
be readily accepted... or wise perhaps.

In any event their justification seems a little odd. They say that:

“the activity of the legal professionals is often protected by legal
professional privilege (LPP) leaving HMRC unable to effectively
challenge these schemes.”

I don’t want to sound too disingenuous but why does the advice of a lawyer on
the law relating to a transaction leave HMRC unable to challenge the tax effects
of the transaction? HMRC can (and always do) take their own legal advice
about whether the arrangements are effective in providing a tax saving — so
why do they need to see the advice given to the taxpayer?

Maybe there is a cunning plan. By making the failure to make a DOTAS
notification a crime, any legal advice which facilitates the commission of that
crime may not be covered by privilege — so these proposals might be part of a
package.

I expect some robust responses to these consultation by those admirable folk in
the professional bodies.

Now that ISAs and pension schemes are now considered loopholes (and so is
the IHT spouse exemption), they will presumably fall within the definition of a
tax scheme — or if not, they soon will be, along with everything else.
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Finance Act 2025

In the meantime, the Finance Act was given Royal Assent on 20" March 2025.

Precious few changes were made to the proposed rules for non doms and the
flurry — not to say avalanche — of activity will no doubt continue for a few more
days.

There is a year to go before the proposed changes to Business Property Relief and
Agricultural Property Relief are planned to take place (and it is not until 2027 that
changes to the inheritance tax rules on pensions are planned) so there is hope for a
degree of relaxation yet.

For those intending to leave the UK and become non resident — Sorry, you have to
get in line. The end of the queue is over there .... look ...over there ....in the distance —
they have until 20" April to leave. If you leave by the 20% (and don’t come back of
course) you will have spent fewer than 16 days in the UK and will be conclusively
non resident under schedule 45(12)(b) FA 2013. But only if you don’t die in the tax
year. Probably best avoided for other reasons. (But I would not rule out HMRC
saying that not dying is therefore a loophole).

Double Remittances

Alarm has arisen over suggestions that a change introduced in the Finance Act
will bring into charge to tax remittances of income or gains when money has been
remitted by a person who is non resident, but for some reason is taken out of the
UK and brought back in after they have become resident. This does happen.

The prevailing view has been that section 809P(12) ITA 2007 excludes this
possibility:

“If the amount remitted (taken together with any amount
previously remitted) would otherwise exceed the amount of the
income or chargeable gains, the amount remitted is limited to the
amount which (when taken together with any amount previously
remitted) is equal to the amount of the income or chargeable gains.”

This is not a model of clarity but it does show that it is necessary to take into
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account any previously remitted amount in calculating the amount of the
remittance on the second occasion.

HMRC now say that the reference in 809P(12) to remittances is referring only to
taxable remittances. This view is very difficult to follow — or to accept.

When an amount of the foreign income of a non resident is remitted, that is
without doubt a remittance of the income and is taxable in principle. However,
the non-residence of the individual means that this income is not charged to tax —
not because it is inherently not taxable, but because the individual is not within
the scope of tax on this income.

The money originally remitted to the UK during the period of non-residence
could be used freely by the individual without any charge to tax. Why should
that change if he moves the money to another bank in the UK, or to a bank outside
the UK. That does not turn the money into taxable income.

The position would be the same if a UK resident remits income to the UK, pays
tax on it, then transfers the money abroad. A subsequent remittance of that
money is not taxed a second time. This is not because it has already been taxed
(there are no provisions to relieve the possibility of double taxation) but because it
has already been remitted, whether or not the original remittance was taxable.

Despite their protestations, that HMRC seem to agree with this analysis. In their
Residence, Domicile and Remittances Manual at paragraph 35030 they say:

“When taken together with any amounts that have been
previously remitted (or treated as having been remitted), the
taxable amount of income or gain that is treated as having been
remitted because of these provisions cannot be greater than the
amount of the original foreign income and gains. Where property
is brought to or used in the UK by or for the benefit of a relevant
person the amount that is liable to tax is the amount of the
underlying foreign income or gains from which the property
derives (whether directly or indirectly). The taxable remittance
will only occur once; this will usually be the time the asset is first
brought to, received by or used in the UK by a relevant person.”

One might say: what could be clearer than that? Anyway, they have amended
section 809P(12) so that it now only applies to “previous remittances which have
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been charged to tax.” Schedule 9(5)(11)(b) FA 2025.

But this is nonsense — because it can never apply. Almost by definition, the
previous remittance by the non resident will not have been charged to tax —
because he was not resident! So maybe the Court or the Tribunals will say that
Parliament must have meant something else — possibly that this change is
confined to temporary non residents - because they obviously could not have
meant this.

I can dream I suppose.

Protected Income: OIGs

It has been a source of uncertainty and concern whether since April 2017, Offshore
Income Gains of trustees are protected foreign source income in the case of a
deemed domiciled settlor who would otherwise have become chargeable to
income tax under the settlement provisions or Transfer of Assets Abroad regime.
Why on earth not? They are obviously foreign (there is a clue in the name).

HMRC claim that Offshore Income Gains are not protected foreign source income
under section 721A ITA 2007 and therefore not eligible for any protection. A
strong body of opinion (set out in a note prepared by the CIOT/ICAEW/STEP of
1%t February 2021) is that HMRC are simply wrong — or even if the legislation
could be read as excluding OIGs, that was clearly not intended, and they should
be treated as relevant foreign income on a purposive interpretation. The
published reply by HMRC robustly defends their view with extensive reasoning.

In essence HMRC argue that OIGs cannot be protected foreign source income
because, as deemed income, it does not have a source; furthermore, OIGs are not
included in the list of relevant income in section 830(2) ITTOIA 2005. Oh dear.

The issue has recently been examined by the FIT in Louwman v HMRC TC 9445
and in a lengthy judgment the FIT confirmed the HMRC view to be correct —
adding that there is no clear indication that the exclusion was an accidental
omission by the legislature.
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To add to the confusion (or difficulty for anybody trying to understand all this)
the Offshore Funds (Tax) Regulations 2009 provides for OIGs to be treated as
relevant foreign income of non doms.

This should of course have been updated in 2017 when the concept of deemed
domicile was extended to income tax and capital gains tax — but it wasn’t. So it
doesn’t apply to people who are deemed domiciled, and of course the protected
income rules only apply where the settlor is deemed domiciled. So bad luck.

Given the importance of the matter, the case may go further — but (despite FIT
decisions having no precedential or binding status), this is the position for the
moment.

CGT Relief: Loans

The recent case of HMRC v Bunting UT/2024/61 highlights a serious trap when it
comes to claiming loss relief where money lent to a trading company becomes
irrecoverable. Sadly, not an unusual situation.

Mr Bunting had lent £2m to his trading company and it had become
irrecoverable. Section 253(3) TCGA 1992 provides that an allowable loss arises
for CGT purposes when:

“a person who has made a qualifying loan makes a claim and at that
time ... any outstanding amount of the principal of the loan has
become irrecoverable”

That sounds fine — except that Mr Bunting had decided to convert the loan into
shares. He received some shares in the company in satisfaction of the loan.

HMRC refused his claim for relief on the grounds that the loan was discharged
by the issue of shares, so at the date of his claim there was no “amount
outstanding” as required by section 253(3).

The FTT came to his rescue — only to be crushed by the Upper Tribunal.

The FTT said that “outstanding” in this context meant unpaid, but the Upper
Tribunal held that this was wrong. The loan had ceased to exist when it had
been applied in the subscription of the shares and could not be regarded as
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outstanding.

Everybody agreed that Mr Bunting had made a genuine loss which satisfied the
terms of section 253 and he was entitled to make a claim for relief before he
subscribed for the shares. But he didn’t. The acquisition of the shares deprived
him of the relief even though the shares were worthless.

I instinctively reject the cynical view that if there had been some tax at stake —
and not relief for a loss — a way would have been found for a purposive
interpretation on the grounds that Parliament could not have intended the
legislation to operate in such a capricious way.

Data Subject Access Requests

Is there anything more irritating or boring than this? Maybe, but not much. But
don’t turn the page just yet.

Mike Ashley (a UK billionaire with interests in football and sportswear) has been
involved in a dispute with HMRC. He asked HMRC to provide him with all the
information that they held relating to him in connection with the enquiry.

HMRC were very reluctant to provide much information for various reasons, but
the High Court ordered them to do so, dismissing many of the grounds for their
failure to provide the information.

I am not expert in Data Protection but it seems to me that there is at least a
possibility that this could prove very helpful in the context of a tax enquiry.

It is quite normal for HMRC to seek a substantial amount of information from a
taxpayer in the course of an enquiry, either informally or pursuant to an
information notice under Schedule 36 FA 2008. Of course; it is their duty to check
that people are complying with their tax obligations and paying the right amount
of tax. Sometimes it is thought that HMRC go too far and seek information which
has nothing to do with the enquiry; they are just fishing in the hope of finding
something of interest. That is not allowed, but they do it anyway and it needs a
trip to the Courts to challenge them. In Derrin Brothers Properties Ltd v HMRC
[2014] EWHC 1152 it was said:
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“HMRC may not use their Schedule 36 power for a fishing expedition...
[in the hope that they] are bound to find something useful”.

But how about a Data Subject Access Request. That is highly likely to flush out
the reasons why HMRC want the information and it may demonstrate that it has
nothing to do with the instant enquiry.

There is an exemption in Schedule 2(2) of the Data Protection Act 2018 enabling
HMRC to withhold information if disclosure is likely to prejudice the assessment
or collection of tax. That is fair enough, but HMRC would have to prove that this
is the case, and thereby reveal why the information is relevant.

That would be a bit difficult in cases where HMRC say that they want the
information to improve their knowledge of the taxpayers business; this is
specifically not permitted. In Davies v HMRC TC 8619 it was held that HMRC
cannot use a Schedule 36 notice to seek background information; that would
amount to an impermissible fishing expedition. And in Hackmey v HMRC TC 8487:

“a mere desire for background information is not
sufficient to justify the issue of a notice — that would
amount to fishing.”

I don’t know how helpful this will turn out to be — but the prospect is interesting.

Peter Vaines
Field Court Tax Chambers
31st March 2025

11 www.fieldtax.com



LA

FieLp Court Tax CHAMBERS

Contact
Peter Vaines
Field Court Tax Chambers
3 Field Court
Gray’s Inn
London WCIR 5EF
Tel: 020 3693 3700
pv@fieldtax.com

www.fieldtax.com

© Peter Vaines ~ All Rights Reserved =~ March 2025

Important Note

This bulletin is prepared for private circulation and no unauthorised reproduction of any part thereof is
permitted. The contents of this bulletin are intended to highlight points of current interest for the purposes
of discussion only and do not represent a full review of any subject. Furthermore, the law and practice
relating to taxation is subject to frequent change and the above commentary can quickly become out of date.
Professional advice should always be sought in respect of any matter referred to herein and no liability is
accepted by the author for any action which may be taken, or refrained from being taken, on the basis of the
contents hereof. The views expressed in this bulletin are those of Peter Vaines alone and are not necessarily
shared by any other member of Field Court Tax Chambers.
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