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Latest Rates of Interest

I have decided to discontinue the rates of inflation chart on the grounds that the
Retail Price Index is not particularly helpful. The CPI tends to be used when it
is more relevant — in other words when it is lower — and it is (surprisingly)
increasingly difficult to find reliable figures. The RPI was important to know
when we had CGT indexation but that is long gone.

It would be ironic if RR decides in her Budget on 26t November to reintroduce
some kind of taper relief based on the RPI. Unlikely I think; she is not famous
for introducing reliefs — but what do I know.

The following are the latest rates of interest at 30" September 2025

Interest on overdue tax
Interest on all unpaid tax is charged at the same rate.

The formula is Bank base rate plus 4% which gives a rate of 8.% which applies
from 27% August 2025.

There is one exception: Quarterly instalments of corporation tax bear interest at
6.5% from 18" August 2025; interest on overpaid instalments is now 3.75%.

Repayment supplement

Interest on overpaid tax is paid at Bank base rate minus 1% which gives a rate of
3% from 27" August 2025.

Official rate of interest: From 6th April 2025: 3.75%
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Tax Return Accuracy

It is well established that the taxpayer must take care to get his self assessment tax
return right on matters of fact and law by doing what a reasonable person would
do. On 1t September HMRC published a series of guidance notes (oddly called
“promotional material”) to assist taxpayers in ensuring that their tax returns are
complete and accurate.

They include sections on differences in interpretation, including novel and
improbable interpretations, and the various responsibilities when you consult a
professional adviser.

HMRC emphasise that where a range of views is possible, the declaration that
your tax return is correct and complete can only be honestly made when the tax
return is completed on the basis that the taxpayer believes it to be correct — and for
this purpose it is not necessary to take legal advice.

HMRC take the view you should not file a tax return on the basis of an
improbable interpretation of the law — or in the belief that the point is arguable.
You should consider what the courts and the Tribunals would be most likely to
conclude.

Goodness me. This must surely be going too far. With or without legal advice it is
difficult to see how the lay taxpayer is supposed to work out what the Tribunal
would decide. If that was a genuine possibility, there would be no Tribunal cases
at all because the professional advisers would obviously know the right answer.

HMRC confirm that you don’t have to follow HMRC's guidance (which is just as
well having regard to the fact that HMRC guidance is not always right, and
HMRC don’t always follow it themselves).

There is a section on what to do if you have an unresolved uncertainty about
something. HMRC say that you might believe that the position you have adopted
is most likely to be correct, in which circumstances that is the position you should
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adopt and there is no obligation to tell HMRC about the interpretation you have
adopted. That sounds fine but it is completely undermined by another passage
which says that you might still be uncertain, in which you need to tell HMRC.

This seems to be an example of HMRC wanting to have it both ways - as was
highlighted by the Supreme Court in Tooth. There will be few taxpayers who will
be certain that their tax return is correct in all respects — but more importantly, this
seriously mis-states the obligation of the taxpayer. The declaration on the tax
return is that it is “correct and complete to the best of my knowledge and belief”.
(I think the HMRC should rephrase this bit of their guidance).

There is an important section on professional advisers. It has been held in a
number of cases that you can rely on proper professional advice providing it is
not obviously wrong in a manner that the lay taxpayer would or should
appreciate. HMRC add that the professional adviser needs to be trained and
competent for the task in hand — and that the professional advice should not be
general advice but must be based on the taxpayers particular circumstances.

It is not clear from the guidance whether explanations in the white space boxes
will be sufficient to protect the taxpayer from penalties or allegations of careless or
deliberate conduct. It looks like it — and it certainly ought to - but in Tooth the
taxpayer had to fight all the way to the Supreme Court before HMRC accepted the
position.

I think that to mix up a metaphor or two, this guidance is welcome but it is
perhaps a curate egg with no cigar.
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Loans to Participators: Section 455

I mentioned a few things about Loans to Participators last month - but there is
more. Anybody interested in this subject may have been a bit disquieted by the
decision in Cheon Fat Ltd v HMRC TC 9094 where the Tribunal said this:

"We were told, and accept, that it is HMRC’s practice to assume
that where the takings of a limited company are suppressed they
have been extracted by the participants (be that the shareholders
or the directors). HMRC do not undertaken (sic) any tracing
activity or look to establish which participants (sic) have
benefitted on the basis that it is a reasonable assumption to have
made.

That section [455] taxes the participants on the basis of extracted
profits. No corporation tax assessment is raised where suppression is
as a consequence of theft from the company by someone other than a
participant. Where there is no evidence of such theft and no
alternative explanation provided there is no evidence on which to set
aside HMRC’s assumption and the section 455 aspects of an
assessment should stand."

This is more than a bit disquieting; it is seriously alarming. It is difficult to know
where to start.

The charge under section 455 is on a loans to a participator. Participator is a
defined term. It does not include a director. The FTT clearly thought that the
section applied to participants and that directors were included. This is evidently
wrong.

The FTT also refer to “participants” who have benefited. Er no. The section does
not apply to participants, nor does it apply to benefits — it applies to loans or
advances.
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The FTT noted that HMRC had no evidence but had merely made an assumption
to justify the assessment. However, they concluded that the assessment should
stand.

So HMRC can charge a company to tax under section 455 which charges tax on
loans to a participator, simply by making an assumption (on no evidence) that it
might have provided a benefit (not a loan) to somebody who is not a participator.

I hope I am not the only person who thinks this is going a bit far ... just a bit!

(One may not have much sympathy for the taxpayer on the underlying facts
because it was all about suppressed takings which might have been
misappropriated. The missing money could perhaps be regarded as a loan and
the person responsible might have been a participator. But even so .....)

It will be interesting to see what the Upper Tribunal have to say about it.

The Meaning of Life

I don't imagine anybody expected to see these words in this Tax Bulletin —
although it may be thought to be another of my references to Schrodinger’s cat.

Anyway — never mind about that — I am, of course, looking at IHT and in
particular the meaning of section 201(1)(d) IHTA 1984. This says that the settlor is
liable for the tax on a chargeable transfer:

“where the transfer is made during the life of the settlor and the
trustees are not for the time being resident in the UK”.

The issue which was examined in Lexgreen Services Ltd v HMRC TC 9618 was
whether a company can be liable under section 201(1)(d) — in other words does a
company have a life for the purposes of inheritance tax.

Counsel for the taxpayer put forward some powerful arguments starting with the
dictionary definition of life being the period between birth and death or the state
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of being alive, which it is difficult to apply to a company, except by analogy.
There were pages of reasoning.

The Tribunal disagreed, mainly on the grounds that it would be surprising if
Parliament had intended to exclude corporate settlors from liability to IHT. The
judge considered that it was possible to interpret the phrase “during the life of the
settlor” as meaning “at a time when the settlor is a live company*

The judge acknowledged that there may be arguments whether a company is live
and whether a human is alive at any given time (I knew it — we are back to
Schrodinger’s cat) but he said that those arguments can be advanced when they
arise.

I would be the first to admit that this conclusion does have the merit of common
sense — but conclusions based on common sense are frequently ignored in
interpreting tax legislation, so I am not sure that the most reliable test.

But what I have most difficulty with is Schedule 13 FA 2025 which says at
paragraph 28:

“A reference in this Act to a settlor’s being alive or dying is to be read,
in relation to a settlor who is a body corporate, as a reference
(respectively) to the body’s being in existence or ceasing to exist.”

This looks to be rather on the point. Why on earth would Parliament go to all the
trouble of introducing specific legislation just to repeat what it already means.
Maybe for the avoidance of doubt? You would have thought they would have
said so.

But leaving that aside, I don’t know how you get past paragraph 48. This says:
“[paragraph 28] is to be disregarded in construing section 201(1)(d) of
IHTA 1984 in relation to property that became comprised in the

settlement before 6 April 2025.”

Unfortunately, the Tribunal did not explain.
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Incidental

The term “incidental” crops up quite a bit in the tax legislation and it is therefore
useful to have some idea what it means. It is therefore good news that the
Supreme Court have recently explained the position, for at least one purpose in
the tax code: HMRC v Dolphin Drilling [2025] UKSC 24.

Whether the use of accommodation for workers on an oil platform was more than
incidental to some other use, may seem rather esoteric and beyond the scope of
any ordinary person’s practice. However as “incidental” is an ordinary English
word with an ordinary meaning, it would seem to be relevant to the various
places where it appears in tax legislation and practice.

The Supreme Court said that the words ‘merely incidental to” denote an activity
which does not serve any independent purpose but is carried out in order to
further some other purpose.”

However, the Supreme Court was at pains to point out that the decision in this
case was based on its own facts and its own legislation. Lord Hodge said:

“It is not appropriate that this court should make any rulings on
the meaning of the phrase “incidental to” or “incidental” in
statutory contexts other than the context of the provision which is
the subject of this appeal, as regard must be had to the context in
which a phrase is used in a statute.”

But surely that is nearly always the case. Any phrase can only ever be properly
interpreted by refence to the context in which it is used in the statute. But this is
an ordinary word so why shouldn’t this explanation of its meaning have a wider
application. The judgment may not represent a binding precedent, but the views
of their Lordships ought to be given great weight in construing it in other parts of
the tax code.

Examples would be incidental duties, incidental costs of obtaining finance,
incidental overnight business expenses, the reimbursement of incidental expenses,
and in the CIS legislation ... to name but a few.
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There are some places where "incidental" is specifically defined, such as section 79
CTA 2010 (Losses on shares), section 38 TCGA 1992 (incidental costs of disposal)
and section 40B CTA 2009 (incidental income of professionals in practice), but
where there is no statutory definition I would suggest that their Lordships view of
the meaning of “incidental” will be very valuable.

Artificial Intelligence

The use of Al is a source of concern in some quarters and is warmly welcomed in
others — although we have seen serious consequences in the legal sphere from its
misuse, for example from the citing of non existent authorities, leading to disaster.

I do not express an opinion on all this but I did see in the recent judgment in Evans
v HMRC TC 9638 that the judge ended his judgment by saying that he had used
Al in the production of his decision. He was following the Al: Guidance for Judicial
Office Holders published by the senior Courts and Tribunals judiciary,
emphasising that he did not use it for legal research.

This looks like the future.

Peter Vaines
Field Court Tax Chambers
30t September 2025
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Important Note

This bulletin is prepared for private circulation and no unauthorised reproduction of any part thereof is
permitted. The contents of this bulletin are intended to highlight points of current interest for the purposes
of discussion only and do not represent a full review of any subject. Furthermore, the law and practice
relating to taxation is subject to frequent change and the above commentary can quickly become out of date.
Professional advice should always be sought in respect of any matter referred to herein and no liability is
accepted by the author for any action which may be taken, or refrained from being taken, on the basis of the
contents hereof. The views expressed in this bulletin are those of Peter Vaines alone and are not necessarily
shared by any other member of Field Court Tax Chambers.
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